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HEY only come once a year— 
turkey and holly, carols and 
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And only once a year do you get 
a letter enclosing the seals that 






save life — Christmas Seals. 







Answer the letter! Christmas Seals 
make possible the year-round 
fight against Tuberculosis and 






are your gift to all humanity. 






What better way to remember 
His birthday? 


BUY CHRISTMAS SEALS! 
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WHY YOU MUST SAVE 
ALL KINDS OF PAPER... 


Each month, 35,000,000 V-boxes go overseas 
to the armed forces. It requires 81 tons of 


Your corrugated car- 
tons and cardboard 
boxes can go into 
blood plasma contain- 
ers—if you make sure 
they're collected. 


supplies a month to send 
a soldier overseas and 
these supplies are all 
wrapped or tagged with 
paper. 

Blood plasma is need- 
ed for treating the thou- 
sands of wounded and 
sick left in the wake 
of war. Every precious 
blood plasma is wrapped 
in corrugated paper and 


boxed in a heavy brown paperboard container. 


Civilian use of paper and paperboard prod- 


Your old newspapers 
can help speed the re- 
turn of the nation to 
peacetime pursuits— 
if you make sure they’re 
collected. 


EVERY SCRAP OF EVERY KIND OF WASTE PAPER 


ucts has been seriously 
curtailed to meet all mil- 
itary demands for these 
products. Before normal 
civilian needs can be met 
again, thousands of tons 
of waste paper will be 
needed by the mills. 


Your wastebasket 
scraps can help supply 
the needed wrapping 
and packaging materi- 
als—if you make sure 
they are collected. 


bottle of life-saving 


Your old magazines 
and books can help 
meet present vital 
needs—if you make 
sure they’re collected. 


Industry’s conversion to peacetime produc- 
tion and the demobilization of the armed forces 
will require vast supplies of paper. 


IS NEEDED TODAY 


U.S. VICTORY WASTE PAPER CAMPAIGN 
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CORN EXCHANGE 
NATIONAL BANK 
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‘T-Loans—and your post-war plans 


Plans for plant conversion, im- 
proved production facilities and 
the manufacture of peacetime 
products are already under way 
in virtually every industry. The 
nation’s banks are ready to meet 
the post-war demands for work- 
ing capital. 

In order to fulfill this need, 
credit including “T-Loans” is 


available. Through this medium, 
a commitment is made to provide 
for the cancellation of war con- 
tracts and insure the working 
capital necessary for peacetime 
business. The New York Trust 
Company extends a cordial invi- 
tation’ to executives concerned 
with post-war planning to inquire 
regarding this timely facility. 


THE 


hy NEw YORK TRUST 
| CoM PANY 


Member of the Federal Deposit Insurance Corporation 


I00 BROADWAY - MADISON AVE. AND 40TH ST. - TEN ROCKEFELLER PLAZA 
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A Receipt for Bonds Cashed 


By C. W. FISHBAUGH 


E have tried to work out a 
short but thorough method 
of handling the redemption of 
United States Savings Bonds. All 
that is required is a record such as 
is used in transmitting transit 
items. We use this method of list- 
ing the amount, serial number and 
payee, but feel that this does not 
give us a very complete history of 
the transaction. 
If several years later a question 


Name 


should arise over some bond it 
would be very difficult to locate 
the information. No one would 
know the exact date the bond was 
cashed, and it might be necessary 
to check back over several months 
work. Many of the bonds cashed 
are made out in the co-ownership 
form. One of the co-owners 
cashes the bond and later the 
other one wishes to know some- 
thing about the transaction, and 


Address 


Received of the Security Trust & Savings Bank, Shenandoah, Iowa 
Cash or Credit for United States Savings Bond in the amount stated below: 


Amount “YT Date | identi Date 


| Identification ] No. | Cr. | Cash | Signature 
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Conversion of 


Commercial Bank Funds 


By H. E. ZARKER 
Treasurer, Princeton Bank & Trust 
Company, Princeton, N. J. 
Wirth a Foreword By 
HAROLD STONIER 
Executive Manager, American 
Bankers Association 


Every bank has available 
for investment its own funds 
and the funds of its depositors. 
The great problem of banking is 
to invest these funds so as to 
combine safety and_ liquidity 
with adequate and consistent net 
profits. The problem for each 
bank is to adopt a policy of 
“conversion of funds” that will 
meet the particular needs and 
circumstances of its own com- 
munity. Such a policy should 
not be based upon the current 
demand for loans but upon the 
character of the bank’s deposits 
and the variation in deposit bal- 
ances as may be determined by 
an analysis. In this book Mr. 
Zarker outlines a complete 
method for adopting such a 
policy and putting it into op- 
eration. 
kkk 


Price $1.50 delivered 





BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Mass. 


Enclosed find $1.50 for which please 
send me postpaid a copy of ‘Conversion 
of Commercial Bank Funds” by H. E 


Zarker. 
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when it was cashed. Again diffi- 
culty would arise over the incom- 
plete record. 

We decided to take a receipt 
for every bond transaction. This 
is the only safe and complete way. 
We have had cards printed which 
we feel will take care of any legiti- 
mate question or claim that might 
arise. Our card gives the name 
and address at the top of each 
card with space for five transac- 
tions below. We list the cash value 
paid, date of redemption, identi- 
fication, number cashed, whether 
credit or cashed, and a space for 
the signature. We do not list the 
serial number of the bonds on the 
card, first it would take too much 
space and second it would not 
serve any purpose. After the 
name has been established we can 
refer back to these cards and de- 
termine the date of cashing and 
from there refer to the actual 
transmittal sheet. To keep the 
number of the bond on the card 
would slow down the operation 
and merely be a duplication of the 
record we would keep anyway. 

In banking the only way to do 
business is to have a complete 
record , and the only way to start 
and maintain such a record is to 
make it simple and avoid unneces- 
sary duplications. 





FOR INVESTMENT 
BUY 

SIXTH WAR LOAN 
BONDS 
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Averaging Profits and Losses for 


Tax Purposes 
By GUSTAVE SIMONS 


The author is a member of Simons & Greeley, New York 
tax attorneys. He is the author of numerous authoritative 
articles on the subject of Federal income and excess profits 
taxes which have appeared in leading financial periodicals. 
In this article he points out that important sources of reserves 
and future financial stability stem from the ‘‘averaging’’ pro- 
visions of the Internal Revenue Code. 


N APPRAISING the financial 
position and prospects of a 
corporation, the commercial 
banker naturally inquires as to 
the extent of its reserves. But, 
today, an appraisal of corporate 
reserves is not as simple as it 
sounds—it can no longer be deter- 
mined by a single quick look at a 
balance sheet. 

Under existing tax laws, most 
successful corporations find them- 
selves paying a 95 per cent excess 
profits tax. At first glance, there 
fore, it would appear that the 
creation of comfortable reserves 
as a financial buttress for the 
future is hardly possible. Further 
inquiry, however, discloses that 
important sources of reserves and 
future financial stability stem 
from the averaging provisions of 
Section 710 and 122 of the Inter- 
nal Revenue Code. Their net 





1 This is apart from reserves made pos- 
sible under Section 165 of the Internal 
Revenue Code, and tax relief under Sec- 
tions 711, 721, 722. 


effect is to place income and excess 
profits taxes on a five-year aver- 
age basis. In substance, these 
provisions reflect an acknowledge- 
ment by Congress that, when 
above normal earnings are subject 
to excess profits taxation at the 
almost confiscatory rate of 95 per 
cent, it is only fair that an adjust- 
ment of taxes be permitted if earn- 
ings are below normal in the years 
immediately preceding or follow- 
ing fiscal periods of high income. 

It is important to note, how- 
ever, that the averaging pro- 
visions of Section 710 apply only 
to excess profits. For example, if 
in a given year earnings fall below 
the excess profits credit, then the 
difference constitutes an unused 
excess profits credit under Section 
710(c)(2). This credit is first 
carried back two years and, if it 
is not then fully absorbed, it is 
carried back for one year. 

If after these carry-backs, a 
credit still remains, it is carried 
forward one year, and then a 
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BANCO DE CREDITO 


DEL PERU 


HEAD OFFICE: LIMA 


CAPITAL .. . S/.14,000,000.00 
RESERVES. . . S/.20,865,778.46 


Consult us for Prompt and Reliable 


Information about Peru 


Through our 36 Branches situated in the 
most importaht commercial centres, and 
our Agents in all other towns in the 
Republic, we are in close touch with every 
phase of economic activity in Peru, and 
thus are well equipped to render helpful 
service to all American institutions inter- 
ested in Peru. 


Peru’s Oldest National Commercial Bank 
Established in 1889 
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second year, until completely ab- 
sorbed by the adjusted excess 
profits net income. 

Generally speaking, the effect 
of the carry-back is to reduce the 
excess profits for the year to 
which it is carried back, with a 
consequent tax refund. But here 
is an important point. It is pos- 
sible for a corporation with a sub- 
stantial credit to secure an excess 
profits carry-back in a year when 
it has reported high earnings sim- 
ply because the earnings in that 
year were below the credit. And it 
is obvious that although excess- 
profits taxes are recovered on the 
carry-back, there remain normal 
income taxes which must also be 
paid on this same carry-back. 

Take the case of a company 
carrying back an unused credit 
from 1945 to 1944. Here, the 
company would be entitled to re- 
cover 95 per cent on the carry- 
back; at the same time, however, 
this recovery would be subject to 
adjustment for the post-war 
credit of 10 per cent, reducing the 
net carry-back to 851% per cent. 
And this latter figure, in turn, 
would be subject to a 40 per cent 
adjustment for the normal tax. 
Thus, the ultimate recovery would 
be 451% cents on the dollar.” 

The importance of the carry- 
over and carry--back provision 
may be better appreciated by 
reference to the following con- 
crete example. Assume that the 





* Because excess profits taxes in 1943 
were at the rate of 90 per cent, the net 
on an unused credit carried back to that *’ 
year would be 41 cents. 
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XYZ Corporation has an excess 
profits credit of $1,000,000, which 
amount represents 95 per cent of 
its average earnings in the four 
years prior to the War. Assume 
further that its earnings before 
taxes are as follows: 


ON i icons cnosbad $1,200,000 
SN iidiciniticdacnition 500,000 
Se ishhnsiitsntiicis 2,000,000 
I eicicasssesinsidnis 1,500,000 
1945 (loss) ........ (700,000) 
Se 2,800,000 
ae $7,300,000 


Now, if the carry-over or 
carry-back averaging provisions 
were not included in present tax 
laws, for this six-year period, the 
company would have remaining 
after payment of all taxes, a net 
income of only $2,701,490. How- 
ever, through the use of the aver- 
aging provisions currently in 
force, the company finds itself 
able to average the good years 
and the bad. And this boosts the 
available net income for the period 
to $3,901,300. A revision of the 
present tax laws in conformance 
with suggestions presently eman- 
ating from.some quarters would 
further increase the amount of net 
income remaining to $3,959,990. 

It is obvious that these aver- 
aging provisions are of. extreme 
value. Through their application, 
many companies may be able to 
carry into surplus as much as an 
additional 50 per cent of net in- 
come. It is. also interesting to 
note that this tax advantage is 
not exclusive to this country. 
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A book that provides in one volume 
a Complete Banking Library 


GLENN G. MUNN’S 


ENCYCLOPEDIA 


of Banking and Finance 


An indispensable work of reference for the banker, 
broker, business man or student 


ERE is a book that contains 865 
pages and over 3500 terms relating 
credit, banking practice, 

accounting and prganiza- 

exchange, trusts invest- 

ments, speculation, markets and broker- 


age. 

With this convenient volume on your 
desk you are in a position to answer 
any question which may arise pertain- 
ing in any way to banking, investment 


referring the reader to sources of addi- 
tional information on any subject in 
which he is particularly interested. 
Why not examine a copy at your own 
desk at our risk? 


Sent Postpaid for 5 Days’ Free Examination 


| ganar Use This Reply Form ‘~~~ 
BANKERS PUBLISHING COMPANY 
1 465 Main Street, Cambridge, Mass. 1 
‘ Send me for examination a copy of ! 
{ Munn’s Encyclopedia of Banking and ] 
r Finance. Within five days after its ) 
receipt I will send you the price, $8.50, 
or return the 


f INQmMe. oc cccccscccccccccccccvcccccscces 

{ (Please print) | 

! AGAPeSB. oc cccccccccccscccccevccscccccece ' 
CTV oc cccccccccccs sovscces State........ 

= 1 


Great Britain has a one-year 
carry--back and a five-year carry- 
over. Australia has a four-year 
carry-over. In Canada, there is 
pending a proposal for a one year 
carry-back and a_ three-year 
carry-over. 

At this point, it is appropriate 
to refer to the recent remarks of 
Roy Blough, Director of the 
Division of Tax Research of the 
U. S. Treasury Department. Mr. 
Blough stated that “If an aver- 
aging device such as the carry- 
over is to service its functions of 





increasing tax equity and encour- 
aging business investment and ex- 
pansion, it must be adopted as 
firm policy to be retained in good 
times and bad. It would be worse 
to adopt a long carry-over, or 
other long-term averaging device, 
and thereafter to abandon it when 
loss periods were experienced than 
to delay lengthening the period 
until there was a general under- 
standing and resolution to retain 
the device as a continuing element 
in the tax system.” 

Mr. Blough did not attempt to 
forecast the form which post-war 
tax revisions might take, declar- 
ing that this was a matter for 
Congressional action. He did ob- 
serve, however, that the place of 
averaging devices was being given 
careful study, along with other 
aspects of the post-war tax pro- 
gram. “The potential impor- 
tance of such methods in terms of 
equity and sound economic effects 
is so great,” he continued, “that 
much more attention to them is 
justified for the future than has 
been given to them in the past. It 
may well be that a good averaging 
device applying over an adequate 
period of years would be worth 
quite a few percentage points in 
the tax rate scale in furthering 
the realization of our tax and 
economic objectives in the post- 
war world.” 

So, in rating customer credits, 
the banker cannot afford to over- 
look the beneficial effect of the 
averaging provisions on the bal- 
ance sheet of the applicant who is 
seeking accommodations. 
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Loans by Banks Under the G.L. Bill 


By J. O. BROTT 


Assistant General Counsel, American Bankers Association 


Many loans that will be applied for should not be made in 
the veteran’s own best interest as well as that of the bank. But 
how to tactfully explain these turn-downs to the veteran in- 
volves many problems in public relations. The accompanying 
article is based on an address before a conference recently held 
in Atlanta, Ga., under the sponsorship of the Savings Division 
of the American Bankers Association. 


LTHOUGH the major por- 
tion of this article will be de- 
voted to the guaranteed loan pro- 
visions of the Servicemen’s Read- 
justment Act of 1944, popularly 
known as the “GI Bill of Rights,” 
let me first describe briefly the 
other benefits provided under this 
act. 

In addition to the guaranteed 
loans the act provides educational 
and training benefits and unem- 
ployment benefits. 

The educational benefits make 
it possible for any veteran who 
was 25 years of age or younger at 
the time he entered the service, to 
pursue a course of. educational 
training at government expense 
for a maximum of four years at 
any school or college of his choice 
and also to receive a subsistence 
allowance from the government 
while pursuing such course. The 
maximum amount which may be 
provided by the government for 
tuition, books, etc., is $500 a year 
and the subsistence allowance is 
$50 a month or $75 if the veteran 


has dependents.: Any veteran re- 
gardless of age is entitled to take 
a one year’s refresher or retrain- 
ing course. iis 

The unemployment benefits en- 
title an unemployed veteran to re- 
ceive $20 a week for a maximum 
of 52 weeks within two years after 
the discharge of the veteran, or 
two years after the termination of 
the war, whichever is later, and if 
the veteran is self-employed he is 
entitled to receive the difference 
between his net earnings and $100 
a month in any month in which his 
net earnings are less than that 
amount, the maximum number of 
months being any 12 in such 
period. 

The act also provides for addi- 
tional hospital facilities for dis- 
abled veterans and for an employ- 
ment placement board to establish 
policies for and co-ordinate. the 
veterans’ employment placement 
services of: the Federal Govern- 
ment. 

Before discussing the’ technical 
aspects of the GI. loans let me 
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point out that only the regula- 
tions covering the guaranty of 
home loans have so far been issued. 
These, however, lay down the pat- 
tern for the other regulations. 


Eligibility 

A veteran to be eligible to apply 
for a guaranteed loan must have 
served in the Army, Navy, Marine 
Corps, or Coast Guard since Sep- 
tember 16, 1940, and prior to the 
termination of the present war, 
and must have been discharged or 
released from service under condi- 
tions other than dishonorable 
after a period of active service of 
90 days or more, or because of 
service connected injuries or dis- 
abilities regardless of the period 
of service. ‘The application must 
be made either within two years 
after discharge or release from 
service or two years after the 
termination of the war, whichever 
is later, but an application may 
not be made in any event more 
than five years after the termina- 
tion of the war. 

The purposes for which a guar- 
anteed loan may be made are 
threefold. 

First, the purchase or con- 
struction of a home, which is de- 
fined in the regulations as a 
“dwelling consisting of not more 
than four-family units, or any 
combination dwelling or business 
property, the primary use of 
which is occupation by the veteran 
as his home.” 


Second, the purchase of a farm, 
including land, buildings, live- 


stock, equipment, machinery, or 
implements. 

Third, the purchase of a busi- 
ness, including land, buildings, 
equipment, machinery, supplies, 
or tools. 

Also a guaranteed loan may be 
made for repairs, alterations and 
improvements in, or for payment 
of delinquent indebtedness, taxes 
or special assessments on a dwell- 
ing (including a farm dwelling), 
owned and used by a veteran as 
his home. 

Guaranteed loans may not be 
made, however, for crop produc- 
tion on a farm or for working 
capital for a business. 

There are two types of guar- 
anteed loans: one, partially guar- 
anteed, the other, fully guaran- 
teed. 

Under section 500 of the act 
the Administrator of Veterans 
Affairs is authorized to guarantee 
up to 50 per cent of a loan or 
loans to an eligible veteran but in 
no event may the aggregate 
amount guaranteed exceed $2,000. 

Under section 505 the adminis- 
trator is authorized to guarantee 
fully a second loan if a primary 
loan is to be made, guaranteed or 
insured by a federal agency to 
cover part of the purchase price 
of property which the veteran 
proposes to acquire and he is in 
need of such second loan to cover 
the remainder, or a part of, such 
purchase price. Such fully guar- 
anteed second loan may not exceed 
20 per cent of the purchase price 
and the amount of such loan to- 
gether with the guaranteed 
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amounts of all other loans to such 
veteran may not exceed $2,000. 

In other words, a veteran may 
split the guarantee among loans 
for several of the specified pur- 
poses but the aggregate amount 
guaranteed on all loans to the 
same veteran may not exceed 
$2,000. For example a veteran 
could use part of the guaranty on 
a loan for the purchase of a home 
and the balance on a loan for the 
purchase of equipment to set him- 
self up in business, or part on a 
loan for the purchase of a farm 
and the balance on a loan for farm 
machinery or livestock. 

A “federal agency” which will 
make, guarantee or insure the 
primary loans is defined in the 
regulations as “any Executive 
Department, or administrative 
agency or unit of the United 
States Government (including a 
corporation essentially a part of 
the Executive Branch) at any time 
authorized by law to make, guar- 
antee or insure such loans.” 

The Federal Housing Adminis- 
tration, The Federal Farm Mort- 
gage Corporation, the Recon- 
struction Finance Corporation 
and the Smaller War Plants Cor- 
poration are examples of the 
agencies qualified to make, guar- 
antee or insure loans under this 
definition. However, the Federal 
Reserve banks, the Federal Land 
banks and production credit asso- 
ciations could not qualify under 
this definition. 

The law did not make it entirely 
clear whether, in the case of a par- 
tially guaranteed loan, the admin- 


istrator was liable under the guar- 
anty to pay only a proportionate 
part of the ultimate loss or 
whether he was liable to the full 
extent of the guananty for any 
amount of the loan remaining un- 
paid. ‘The regulations remove 
this uncertainty. 

The law provides that the lia- 
bility under the guaranty shall de- 
crease or increase pro rata with 
any decrease or increase in the 
unpaid portion of the obligation. 
Under the regulations, however, 
such pro rata decrease in the 
guaranty takes place only in re- 
spect to decreases in the unpaid 
principal of the loan prior to mak- 
ing claim under the guaranty. 
Thus the liability of the adminis- 
trator under the guaranty be- 
comes fixed as of the time claim is 
filed when a default occurs, and 
any amount applied to the reduc- 
tion of the unpaid principal after 
filing of the claim will not cause a 
further reduction of the guar- 
anty. 

Also the regulations make the 
administrator’s legal right of sub- 
rogation to the lien rights of the 
holder of the guaranteed obliga- 
tion, junior to the. rights of the 
lender as against the debtor or the 
mortgaged property until the 
lender shall have received the full 
amount of the loan. The lender 
thus may reduce the debt to judg- 
ment or foreclose the mortgage 
securing the loan and apply any 
recovery to the unguaranteed por- 
tion of the loan, the administrator 
continuing liable to make good the 
extent of the amount guaranteed. 
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Take this illustration: A bank 
makes a loan of $8,000 to a vet- 
eran of which $2,000 is guaran-- 
teed by the administrator. The 
loan is secured by a first mort- 
gage. It is subsequently paid 
down to $6,000. The reduction in 
the principal results in a reduc- 
tion of the guaranty to $1,500. 
If the loan then becomes in de- 
fault, claim may be made under 
the guaranty and the administra- 
tor becomes liable to pay the full 
$1,500. The bank-also may re- 
cover the $4,500 balance of the 
loan from the borrower é6r from a 
foreclosure sale of the property 
mortgaged to secure the loan. 

To be eligible for guaranty, 
loans for the purchase of homes 
or farms must be secured by real 
estate mortgages; loans for the 
purchase of livestock or farm or 
business equipment must be se- 
cured by chattel mortgages, con- 
ditional bills of sale, or other se- 
curity instruments creating a lien 
on such personal property, unless 
the loan is $500 or less, in which 
case it may be unsecured. 

If the loan is for the purchase 
of a home or farm, the mortgage 
must be a first mortgage unless it 
is a fully guaranteed second loan 
under section 505 in which case 
the mortgage may be a second 
mortgage. 

A loan for repairs, alterations, 
or improvements, or payment of 
delinquent indebtedness, taxes, or 
special assessments also may be 
secured by a second mortgage if 
the property with respect to which 


the loan is made is already encum- 
bered by a first mortgage. 

A term loan may be eligible for 
guaranty if the amount thereof 
plus all superior obligations does 
not exceed two-thirds of the value 
of the property and the maturity 
is not longer than five years. 

Otherwise the loan must be 
amortized by periodical payments, 
not less frequently than annually, 
sufficient to pay the loan in full 
within not more than 20 years. 

Tlie periodical payments may 
include amounts to cover taxes, 
insurance premiums, ground 
rents, and special assessments. 
Unless otherwise provided all 
periodical payments are to be ap- 
plied first, to taxes, etc., next, to 
interest, and last to principal. 


Interest Rate 


The interest rate may not ex- 
ceed four per cent whether the 
loan is partially guaranteed or is 
a fully guaranteed second loan, 
even though the primary loan 
bears a higher interest rate. 

The administrator is obligated 
to pay the first year’s interest on 
the guaranteed portion of the loan 
for the veteran but the lender will 
have to make claim therefor to the 
administrator under the terms of 
the guaranty. 

Prepayment of all or any part 
of a loan must be permitted at any 
time if the loan is amortized, or 
on one month’s notice if the loan 
is a term loan. No premium may 
be charged for any prepayment. 

Any customary charges such as 
appraisal fees, credit report fees, 
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etc., actually paid or incurred by 
the lender may either be included 
in the note or withheld from the 
proceeds of the loan. 

The lender may make advances 
to pay taxes, assessments, insur- 
ance premiums, or the cost of 
emergency repairs and may apply 
all payments made by the borrow- 
er for a period of twelve months 
against such advances. 


Insurance Coverage 


Minimum insurance coverage 
against fire and other hazards is 
required to be obtained and main- 
tained in force. Failure to do so 
may result in a reduction of the 
guaranty and any uninsured loss 
resulting from such failure will 
not be covered by the guaranty. 

The guaranty also does not 
cover losses resulting from failure 
to obtain a merchantable title of 
the mortgage property, failure to 
obtain a lien of the required 
priority, and a tax sale. 


The Application 


When a veteran applies to your 
bank for a guaranteed loan the 
first step is to ascertain whether 
he is eligible. ‘This information 
can be obtained from the nearest 
office of the Veterans’ Administra- 
tion which will furnish the bank 
with a certificate of eligibility. 
This certificate will also show the 
amount of the guaranty available 
to the veteran. Thus the bank is 
relieved of the responsibility of 
determining whether the veteran 
meets the eligibility rquirements of 
the act and whether any part of 


the guaranty available to him has 
been used for other loans. 

The bank then has the veteran 
fill out the application for guar- 
anty which has to be signed both 
by the veteran and the bank. 

If the loan is to be secured by a 
real estate mortgage, the bank has 
the property appraised by an ap- 
praiser designated by the Veterans 
Administration whose name and 
address will be furnished with the 
certificate of the vetenan’s eligi- 
bility. 

The bank must also obtain a 
credit report on the veteran from 
a recognized credit reporting 
agency. 

The expense of the appraisal 
and credit report is borne by the 
veteran unless the bank is willing 
to assume it. 

After these steps are taken and 
the bank determines it is willing 
to make the loan if it is guaran- 
teed, it submits to the agency 
designated by the administrator 
the following papers: 

(1) Certificate of Eligibility. 

(2) Loan Guaranty Certificate. 

(3) Application for Guaranty. 

(4) Credit Report. 

(5) Appraisal Report, if any. 

(6) -Proposed loan closing 
statement of the estimated 
amounts to be disbursed by the 
bank for the account of the vet- 
eran. 

(7) Statement of the kinds and 
amount of insurance to be re- 
quired and estimated premium 
cost, unless this information is 
contained in some of the other 
papers submitted. 
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(8) Copy of the “conditional 
sales agreement” if the loan is to 
be predicated on such an instru- 
ment. 

The act authorizes the adminis- 
tractor to designate such agency 
or agencies as he finds equipped to 
determine whether the guaranty 
of loan should be approved. — 

The regulations define such 
“designated agency” as “any 
Federal instrumentality desig- 
nated by the Administrator (in- 
cluding the Veterans’ Administra- 
tion if so designated) to certify 
whether an application meets the 
requirements of the Act and regu- 
lations and to recommend whether 
the application should be ap- 
proved if the applicant is found 
eligible.” 

No agency has as yet been 
designated by the administrator 
to process the guaranty of any of 
the three classes of loans. 

When the designated agency 
receives the application and other 
papers from the bank it reviews 
them to determine whether the 
conditions precedent to an ap- 
proval of the guaranty have been 
met. 

In the case of home loans, the 
agency must determine whether 
the present and anticipated in- 
come and expenses of the veteran 
are such that he may reasonably 
be expected to be able to repay 
the loan according to its terms 
and that the property to be pur- 
chased is suitable for dwelling 
purposes. In the case of farm and 
business loans it must determine 
whether the ability and experience 
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of the veteran is such that there 
is a reasonable likelihood that he 
will be successful and that the 
property to be purchased will be 
reasonably necessary for efficiently 
conducting such farming or busi- 
ness operations. 

In the case of any loan for 
which a guaranty is sought, the 
agency must ascertain that the 
purchase price of the property 
does not. exceed the “reasonable 
normal value” thereof as deter- 
mined by proper appraisal, 

After reviewing the papers, the 
agency forwards them to the ad- 
ministrator with its recommenda- 
tions for approval or disapproval 
of the guaranty. If it recommends 
disapproval it must give reasons. 

The administrator makes the 
final determination whether the 
guaranty shall be approved or dis- 
approved. If disapproved, he 
notifies the bank by letter of the 
denial of the guaranty and states 
the reasons therefor. He sends a 
copy of this letter to the veteran. 
If approved, he notifies the vet- 
eran and forwards the executed 
Loan Guaranty Certificate with 
all other papers to the bank with 
instructions as to closing the loan 
in a manner to make the guaranty 
effective. 

After receiving the certificate 
of guaranty the bank has a title 
examination made of the property 
which is to be mortgaged to secure 
the loan, completes the execution 
of the note and mortgage, has the 
latter recorded, and disburses the 
loan proceeds. Within two months 
thereafter the bank must submit 
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a detailed report to the adminis- 
trator showing that his instruc- 
tions for closing the loan have 
been complied with. 

In the case of construction 
loans the guaranty does not be- 
come effective until completion of 
construction. 

Claim under the guaranty may 
be filed with the administrator at 
any time after a default has con- 
tinued for three months, in the 
case of an amortized loan, or one 
month, in the case of a term loan. 

If the default continues for six 
months, even though no claim is 
filed, the bank must give notice to 
the administrator of the default 
within the following month. 

Upon the filing of a claim the 
administrator has three optional 
methods of settlement. 

1. He may pay the amount in 
default. Such payment will cure 
the default and prevent any ac- 
celeration provisions from taking 
effect ; but the guaranty will be re- 
duced by the amount of such pay- 
ment. Therefore, the administra- 
tor is permitted to exercise this 
option only once, and then in an 
amount not exceeding the aggre- 
gate amount of principal or in- 
terest payable in one year, or not 
exceeding 10 per cent of the origi- 
nal amount of the guaranty, 
whichever is the lesser. Thus the 
amount could never exceed $200. 

2. He may pay the full amount 
of the guaranty without requiring 
the bank to foreclose, or take per- 
sonal action against the veteran. 

3. He may pay any amount 
agreed upon not exceeding the 
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amount of the guaranty and 
notify the bank to institute fore- 
closure proceedings with, or with- 
out, legal action to reduce the 
debt to judgment. 

A bank, apparently without 
making a claim under the guar- 
anty may give notice to the ad- 
ministrator of intention to fore- 
close the mortgage. It may not 
begin action in court, or give 
notice of sale under a power of - 
sale until the expiration of thirty 
days after receipt by the adminis- 
trator of the notice of intention 
to foreclose. 

Immediate action, however, may 
be taken by the bank without 
prior notice to the administrator 
if conditions exist justifying the 
appointment of a receiver for the 
property. 

The administrator may bid at 
the foreclosure sale, or he may ob- 
tain a refinancing of the indebted- 
ness which will prevent a consum- 
mation of the foreclosure sale. He 
may also exercise any redemption 


rights. 


Legal Restrictions 


So far in this discussion I have 
not touched upon one very im- 
portant element affecting the ex- 
tent to which banks may be able 
to participate in this guaranteed 
loan program for veterans. This 
is the legal restrictions placed 
upon the lending powers of banks, 
particularly in relation to real 
estate loans. The GI Act does 
not in any way supersede or 
modify the banking laws, national 
or state. 
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The Comptroller of the Cur- 
rency has ruled that the second 
loans fully guaranteed by the ad- 
ministrator under section 505 of 
the GI Act are not to be con- 
sidered real estate loans subject to 
section 24 of the Federal Reserve 
Act, even though mortgage se- 
curity is required for such loans, 
the theory being that the bank’s 
security is the administrator’s 
guaranty and the mortgage is 
taken as additional security for 
the protection of the administra- 
tor. This ruling will enable na- 
tional banks to make these fully 
guaranteed second loans where the 
FHA insures the primary loan. 

Although this is a partial solu- 
tion to the problem for national 
banks, there are many which do 
not make FHA insured loans. Also 
this ruling is of very limited bene- 
fit except in the case of home 
loans. About the only oppor- 
tunity for a bank to make one of 
these fully guaranteed second 
loans to a veteran for the pur- 
chase of a farm would be where 
the primary loan is made by the 
Land Bank Commissioner. 

The only alternative to the 
fully guaranteed second loan is 
for a bank to make a partially 
guaranteed loan under section 500 
of the GI Act and the bank will 
run smack up against the restric- 
tions of the banking laws in mak- 
ing these loans, unless the banking 
supervisory authorities can find 
some way of exempting them from 
these restrictions or the banking 
laws are amended. ° 

In some states this has already 


been done. In Maine a law was 
enacted last September which 
completely exempts any loan 
guaranteed under the GI Act from 
any restrictions in the banking 
laws of that state. ‘The Banking 
Board in New York and the gover- 
nors of Massachusetts and Con- 
necticut, under war powers given 
them by their state legislatures, 
have also acted to modify the ap- 
plication of the banking laws of 
their states in the case of these 
guaranteed loans, by increasing 
the limit on real estate loans by 
the ainount of the administrator’s 
guaranty. Thus, if the banking 
law of the state limits banks in 
making real estate loans to an 
amount not exceeding two-thirds 
of the value of the property, a 
bank instead of being limited to a 
loan of $4,000 on a property 
having a value of $6,000, could 
make a $6,000 loan on such prop- 
erty, if the administrator guar- 
antees $2,000. 

There appears to be no particu- 
lar problem from the standpoint 
of the banking laws in the case of 
guaranteed loans for the purchase 
of farm or business equipment. 
Also the Board of Governors of 
the Federal Reserve System have 
amended Regulation W to exempt 
any loan guaranteed by the admin- 
istrator under the GI Act. 


Many Problems for Banks 


One thing is clear. Banks will 
be confronted with many problems 
as the result of the enactment of 
this act. Not the least of these 
will be the attitude of veterans 
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if many applications for guar- 
anteed loans are turned down by 
banks. This presents a real pub- 
lic relations problem. 

There is no question but many 
loans will be sought by veterans 
which in their own interests should 
not be made. It will be a disserv- 
ice rather than a service to a vet- 
eran to make him a loan in order 
that he may engage in a business 
or farming venture as to which 
there is every indication of even- 


tual failure, or to enable him .to 
acquire a home which may not 
meet proper housing standards, 
or for many other reasons. Yet 
many veterans believe that all 
they have to do is apply for a 
guaranteed loan and it will be 
forthcoming. 

It should be a vital concern of 
every bank to see that each vet- 
eran who applies for a loan re- 
ceives tactful and sympathetic 
consideration. A bank should not 
turn down a veteran’s application 
without first endeavoring to sat- 
isfy him that it is to his own in- 
terest not to assume the obliga- 
tion, or to make him understand 
why the bank is unable to make 
the loan. Also every bank should 
keep a record of all loan applica- 
tions which are refused and the 
reason for the refusal to make the 
loan. 

It was recognized from the 
start that the law was by no 
means perfect and that experience 
would probably demonstrate the 
need for corrective amendments. 
In the meantime banks should 
make every possible effort to meet 
all reasonable requests of veterans 
for banking services. 





Planned Spending and Saving 


S the war progresses toward 
complete victory, banks and 
bankers can feel more and more 
proud of their part in the behind- 
the-lines action. 


Everyone knows well, how they 
have contributed their special 
talents in every peace time under- 
taking requiring co-operative ac- 
tion by various groups. 

It has become natural for them 
to be called upon to sit with the 
leaders in planning and executing 
every important movement. 

Thus, when they receive another 
call, instead of saying “Must we, 
again?” they feel gratified and 
say, “They need us; we will serve.” 

That other call has just come 
in; this time, in the interest of 
world-wide economic stability they 
are to play volunteer firemen, as it 
were, to help stamp down local 
prairie fires of inflation, before 
they become national and inter- 
national forest conflagrations. 

The water they are asked to 
pour on the flames is the word of 
public enlightenment. No other 
group can tell the story with such 
effect, the positive present need 
for Planned Spending and Saving. 

We all know what this is—how 
closely our very economic exist- 
ence is tied up with the need to 
curb useless buying and extrava- 
gance; how necessary it is that 
our wage earners who are enjoying 
a plethora of cash today, must not 
dissipate their savings, insurance, 
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War Bonds, etc.; how they must 
be taught to cushion themselves 
against the time when earnings are 
on a sane norm, and employment 
at a premium. 

Bankers are alarmingly aware of 
present conditions and know their 
possible future effects. But, large 
numbers of Americans apparently 
do not seem to realize the danger. 

It is the duty of the banker to 
awaken his community to the peril. 
The authority, the dignity, the re- 
spect of the name of a bank signed 
to an advertisement in a local 
paper will lend force to the mes- 
sage. 

Consequently, the War Adver- 
tising Council, in co-operation 
with the Office of Economic Stabi- 
lization has prepared an excellent 
advertising campaign for the ex- 
clusive use of banks and bankers, 
clearing houses and other like or- 
ganizations. A campaign book 
outlining the details of the pro- 
gram and including copies of the 
ads has been sent to every bank in 
the United States. 

These ads are couched in the 
dignified language expected from 
bankers. Mats are furnished free 
of charge, upon request to the 
War Advertising Council, 11 West 
42nd Street, New York 18, New 
York. 

The negligible sums banks will 
spend in this way, acting alone, or 
jointly with other banks, will re- 
pay them many times directly or 
indirectly. 
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Certification of Check by Depositor Changes Bank’s 
Obligation to Drawer Depositor 


Under Sections 66, and 325 of the Negotiable Instruments 
Law, and pursuant to section 916, 917 and 943 of the New 
York Civil Practice Act, where depositor in a bank draws a 
check on said account payable to his own order and has the 
check certified on the same day, it is held that the obligation of 
the bank to drawer depositor is changed from one on open ac- 
count to an obligation upon the check, irrespective of whose 
instance the certification is procured. Such certification creates 
and constitutes a debt evidenced by a negotiable instrument and 
the obligation of the certifying bank is upon the instrument. 
Such debt can only be validly attached by the service of warrant 
upon holder of check, and no effective levy upon a debt from 
the bank to depositor drawer is made by service of warrant upon 
drawee bank which is not the holder of the check. This was 
decided in the case of Standard Factors Corporation et al v. 
Manufacturers Trust Co., Supreme Court, 50 N. Y. Supp. 
(2d) 10. 

Plaintiff corporation started an action against one Stul- 
saft, as defendant, hereinafter referred to as depositor, and 
obtained a warrant of attachment against him. The sheriff on 
November 10, 1943, served a certified copy of said warrant on 
the defendant bank wherein the depositor maintained a check- 
ing account. The defendant bank thereupon paid to the sheriff 
the sum of $625.40 as the balance standing to the credit of de- 
positor’s account. Plaintiff deemed this payment an insuffi- 
cient compliance with the command of the warrant, it maintain- 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §2)9.. 
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ing that the defendant bank was actually indebted to the de- 
positor in the additional sum of $2,500. The defendant bank 
disputed plaintiff’s contention whereupon plaintiff brought suit 
in aid of the attachment under section 943, Civil Practice Act 
to obtain payment of a debt claimed to be attached. In de- 
clining to pay to the sheriff the additional sum of $2,500 the de- 
fendant bank informed the sheriff that there was then outstand- 
ing a certified check in that amount; that on November 4, 1943, 
the depositor drew his. check for $2,500, payable to his own 
order, and had it certified on the same day, and that the de- 
fendant bank had thereupon appropriated said sum from the 
credit of the (drawer) depositor, had debited his account ac- 
cordingly, and that the said sum stood to the credit of the certi- 
fied check in its certified check account. 

Subsequent to the certification of the check, the depositor 
negotiated it by unrestrictive indorsement and delivery to a 
California bank, which bank, on November 10, similarly nego- 
tiated it by a like unrestrictive indorsement and delivery, and 
its ultimate holder was the National City Bank of New York 
which, on November 13 presented the check to the defendant 
bank and the defendant paid the sum of $2,560 to it. The check 
was not merely indorsed by the (drawer) depositor; it was ex- 
pressly indorsed over to the California bank as follows: “Pay 
to the ordér of Bank of America National Savings Association, 
J. L. Stulsaft.” 

Defendant bank contended that upon certification of the 
check its obligation, as certifying bank, was solely upon the 
check, so long as it remained outstanding whether the check 
was certified at the request of the drawer or anyone else and 
regardless of whether it was still held by the (drawer) depos- 
itor or had been delivered to a payee or other transferee. It 
further contended that the (drawer) depositor who procured 
the certification of the check was entitled to payment, not as a 
depositor entitled to repayment, but as.the holder of the certi- 
fied check. 

Defendant bank’s contention was that its obligation to de- 
positor was upon the check, and not upon an open account, and 
therefore the only manner in which attachment and levy could 
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be effectively made under the circumstances was to levy upon 
the certified check in accordance with the provisions of sections 
916 and 917 of the Civil Practice Act. Section 916 provides 
that debts arising upon a negotiable instrument for the pay- 
ment of money are subject to attachment by levying upon the 
instrument, if it belongs to the defendant and is found within 
the county. Section 917 provides that where the property con- 
sists of a debt represented by a negotiable instrument for the 
payment of money the levy must be made by leaving a certified 
copy of the warrant of attachment with the person holding the 
same. In the instant case, the defendant bank was not the 
holder of the certified check, when on November 10, the certi- 
fied copy of the warrant of attachment was served upon it. 
The certified check did not come into defendant bank’s pos- 
session until November 13th, three days later. 

Plaintiff contended that irrespective of the certification of 
the check, the relationship of the defendant bank and the (at- 
tachment debtor) depositor never changed; that after such cer- 
tification the relationship of debtor and creditor still continued 
as the certified check was never negotiated by the drawer; that 
title thereto and to the appropriated funds remained in depos- 
itor at all times, that as between the depositor and defendant 
bank the certified check was recallable at any time, and there- 
fore said fund was subject to repayment to the (drawer) de- 
positor as upon an open account, and thus amenable to attach- 
ment and levy. Plaintiff further contended that the refusal of 
the defendant bank to pay over the $2,500 to the sheriff when 
the certified copy of the warrant of attachment was served upon 
it on November 10th, rendered it liable to plaintiff and thus en- 
titled to summary judgment. Defendant bank contended that 
upon the facts no cause of action against it was maintainable. 

It was held that upon the certification of the check of the 
depositor, the defendant bank’s obligation to depositor was 
changed from one on an open account to an obligation upon the 
check, irrespective of the fact that in the instant case the depos- 
itor himself procured its certification. The relationship of the 
defendant bank and depositor assumed a different form. The 
certification of the check at the depositor’s request created and 
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constituted a debt evidenced by a negotiable instrument and the 
obligation of the defendant bank was upon the instrument. 
Such debt could only be validly attached by the service of a cer- 
tified copy of the warrant upon the holder of the certified check. 
The court held that no effective levy was made upon the de- 
fendant bank’s obligation on the certified check by the service 
on it of the certified copy of the warrant of attachment. Plain- 
tiff’s motion for summary judgment was denied. 
The court, in its opinion, stated: 


This was an unrestrictive indorsement and delivery and passed 
complete title to the instrument to the said bank regardless of whether 
it was deposited by the drawer to his account as a depositor in that 
institution. King v. Bowling Green Trust Co., 145 App. Div. 398, 129 
N. Y. S. 977; Lyons v. Union Exch. Nat. Bank of New York, 150 
App. Div. 493, 185 N. Y. S. 121. Nor was it a deposit “for collec- 
tion,” as clearly appears from the form of the indorsement; it contains 
none of the qualities of a restrictive indorsement as defined in section 
66 of the Negotiable Instruments Law, and when it was presented to 
the defendant bank for. payment on November 13, it was not presented 
“by or on behalf of the said drawer,” it was presented for payment by 
and on behalf of the National City Bank of New York as the lawful 
owner and bona fide holder thereof, and the assumptions and con- 
clusions of the learned court below to the converse are erroneous. 

A certified check possesses certain special attributes which are 
wholly absent in an uncertified one, and these attributes and distinc- 
tions have always been recognized. ‘Thus in Attorney-General v. Con- 
tinental Life Ins. Co., 71 N. Y. 325, page 331, 27 Am. Rep. 55, the 
court said: 

“A check is a request of the customer to pay the whole or a portion 
of such indebtedness to the bearer, or to the order of the payee. Until 
presented and accepted, it is inchoate; it vests no title or interest, legal 
or equitable, in the payee to the fund. Before acceptance, the drawer 
may withdraw his deposit; the bank owes no duty to the holder of a 
check until it is presented for payment. Knowledge that checks have 
been drawn, does not render it obligatory upon the bank to retain the 
deposit to meet them.” 

A check in the usual form, unless accepted or certified by the bank 
on which it is drawn, does not operate as an assignment of the de- 
positor’s funds (First Nat. Bank of Union Mills v. Clark, 184 N. Y. 
368, 372, 32 N. E. 38, 39, 17 L. R. A. 580; Bainbridge v. Hoes, 168 
App. Div. 870, 149 N. Y. S. 20) ; a check imposes no obligation upon 
the drawee until accepted and until presented and paid; it is “revocable 
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by the drawer, who has the legal control of the moneys to his credit 
until actual acceptance or payment of-the checks, and this upon the 
principle, that the contract and obligation of the banker is to and 
with the depositor, and not the holder of his checks.” Aetna National 
Bank v. Fourth National Bank, 46 N. Y. 82, 88, '7 Am. Rep. 314. 

On the other hand a certified check stands on a totally different 
footing. As stated in 5 Ruling Case Law, section 48, page 528: 

‘When a check is certified, it is deemed to be charged to the account 
of the drawer, and the sum thus charged remains as a deposit to the 
credit of the check, and is withdrawn from the control of the drawer 
except as a holder of the check. Thereafter he cannot check against 
or draw out the funds in the bank necessary to meet the check; these 
funds are no longer his.” 

As between the drawer and the bank, it gives the debt a different 
form. “By certifiying a check the bank appropriates from the credit 
of the drawer the sum named, and terminates any right of the drawer 
to check out such money” (Zollman, Banks and Banking, vol. 6 § 3852, 
pp. 212, 213), and it is said that the amount is as much withdrawn 
from the depositor’s credit as if the money had been paid over the 
counter; that the moment the check is certified, the credit-to meet it 
is by operation of law assigned to, and placed to, the credit of the 
holder (Central Guarantee Trust & Safe Deposit Co. v. White, 206 
Pa. 611, 56 A.'76). Thus, section 325 of the Negotiable Instruments 
Law, entitled “When check operates as an assignment,” declares: 

“A check of itself does not operate as an assignment of any part 
of the funds to the credit of the dnawer with the bank, and the bank 
is not liable to the holder, unless and until it accepts or certifies the 
check.” 

This, too, was the rule prior to the adoption of the Negotiable 
Instruments Law. O’Connor v. Mechanics’ Bank, 124 N. Y. 324, 26 
N. E. 816; First Nat. Bank of Union Mills v. Clark, supra. 

Hence, in the case at bar, upon the certification of the check, eo 
instante, the sum appropriated from the credit of the drawer there- 
upon stood as a sum to the credit of the certified check; the relation- 
ship of the bank and depositor assumed a different form; the bank’s 
obligation to its depositor was transmogrified from one on open 
account to an obligation upon the check, no matter at whose instance 
the certification was procured. 

Upon such a state of facts, where a check is certified by a bank 
at the request of a depositor-drawer, it creates and constitutes a debt © 
evidenced by a negotiable instrument and the obligation of the certify- 
ing bank is upon the instrument; and such debt can only be validly 
attached by the service of a certified copy of the warrant upon the 
holder of the instrument itself. 
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It follows from the foregoing and as a necessary corollary and 
legal sequence that no effective levy was made upon the defendant’s 
obligation on the certified check by the service upon it of the certified 
copy of the warrant of attachment, and, accordingly, the judgment 
and order appealed from are reversed, with costs, the plaintiffs’ motion 
for summary judgment denied, and defendant’s cross-motion for sum- 
mary judgment dismissing the complaint is granted. 


HAMMER and SHIENTAG, JJ., concur. 


———eEEE 


Time Limit of Action by Depositor of Bank in 
Liquidation Governed by State Banking Law 


A depositor in a bank taken over by Superintendent of 
Banks cannot bring suit or take other steps to preserve his 
rights as a depositor while bank is in liquidation, except in con- 
formity with provisions of Banking Law. Under Sec. 606 of 
the Banking Law (N. Y.) the right to share in bank’s liquida- 
tion by Superintendent of Banks does not accrue to bankrupt 
depositor, but to trustee in bankruptcy, in the course of admin- 
istration of bank’s estate. This was decided in the case of Carr 
v. Yokohama Specie Bank, Limited, et al., Supreme Court, 50 
N. Y. Supp. (2d) 68. 

Pursuant to Sec. 606 of Banking Law (N. Y.) Superin- 
tendent took possession of defendant bank on December 8, 
1941. Subsequent thereto a depositor in the defendant bank 
was adjudicated a bankrupt and the plaintiff was appointed 
trustee. Thereafter the Superintendent called for the filing of 
claims against the bank by November 24, 1942, and the plain- 
tiff filed claims on and before that date. The claims were re- 
jected by the Superintendent on February 11, 1943. The 
Banking Law, Sec. 625 provides that actions on rejected claims 
must be instituted within six months thereafter, which in the 
instant case would be August 11, 1943. This action was not 
commenced until March 22, 1944. Defendants relied on plain- 
tiff’s failure to comply with the time limitations in the Banking 
Law to justify a dismissal of the complaint. Plaintiff con- 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §1410 
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tended that the limitations of time in the Banking Law are 
subordinate to Sec. 11, sub. e, of the Bankruptcy Act, 11 U. S. 
C. A., Sec. 29, sub. e. Section 11, sub e, provides in part that: 
“A receiver or trustee may, within two years subsequent to the 
date of adjudication or within such further period of time as 
the Federal or State law may permit, institute proceedings in 
behalf of the estate upon any claim against which the period of 
limitation fixed by Federal or State Law had not expired at the 
time of the filing of the petition in bankruptcy.” 

Defendants contended that sec. 11, sub. e, was inapplica- 
ble because there was no cause of action in existence at the time 
the petition in bankruptcy was filed. The argument advanced 
was that the courts have uniformly held that there is no cause of 
action under this section of the Banking Law unless there had 
been due and timely service of a notice of claim. Since no claim 
could have been filed before August 25, 1942 (the date the 
Superintendent of Banks called for the filing of claims) no 
cause of action arose until that date. This date was subsequent 


to the adjudication in bankruptcy of the depositor. 

It was held that inasmuch as the date fixed by Superin- 
tendent was subsequent to bank depositor’s adjudication in 
bankruptcy, provision of Bankruptcy Act cited by plaintiff 
was inapplicable in instant case. The provision of Banking 
Law above cited governed. 

The court, in its opinion stated: 


Defendants’ first contention is that § 11, sub. e, is inapplicable 
because there was no cause of action in existence at the time the peti- 
tion in bankruptcy was filed. The argument advanced is that the 
courts have uniformly held that there is no cause of action under this 
article of the Banking Law unless there has been due and timely service 
of a notice of claim. Since no claim could have been filed before 
August 25, 1942 (the date the Superintendent of Banks called for 
the filing of claims), no cause of action arose until that date. This 
was subsequent to the adjudication in bankruptcy. 

I agree with this contention. When a deposit is made in a bank, 
a debtor-creditor relationship is created and a claim immediately exists 
for the return of the money upon demand. In case of a refusal a 
cause of action arises in favor of the depositor. When the bank was 
taken over by the Superintendent the usual rights of the parties were 
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changed by operation of law. A special procedure was invoked which’ 
provides an exclusive and orderly method of liquidating the assets 
of the bank. Zuroff v. Westchester Trust Co., 273 N. Y. 200, '7 N. E. 
2d 100, 109 A. L. R. 1401. While the depositor Kaisya had a claim 
there was nothing it could do. It was in the same position as any other 
creditor of the bank. No action could be instituted or other steps 
taken to preserve its rights while the bank was in liquidation except 
pursuant to the provisions of the Banking Law. Leal v. Westchester 
Trust Co., 279 N. Y. 25, 17 N. E. 2d 673. The right to share in the 
liquidation of the bank did not accrue to the bankrupt but to the plain- 
tiff-trustee in the course of the administration of the bank’s estate. 
Section 11, sub. e, of the Bankruptcy Act refers to proceedings which 
may be instituted on any claim which was in existence but against 
which the State Statute of Limitations had not expired at the time 
of the filing of the petition in bankruptcy. Here the time limitation 
fixed by the Banking Law had not even begun to run until after the 
appointment of the trustee. Section 11, sub. e, is, therefore, inappli- 
cable (Stanolind Oil & Gas Co. v. Logan, 5 Cir., 92 F. 2d), and 
the provisions of the Banking Law govern. 

This view of the case renders it unnecessary to consider the re- 
maining points raised by the parties. Motion granted. Settle order. 


EEE 


Creditor’s Rights Not Governed by Law of State 
Where Trust Created 


Where note and renewals thereof are executed in New York 
by joint makers, and trust agreements between creditors, lega- 
tees and executors of deceased joint maker’s estate showed a 
clear intent to preserve creditor’s rights against said estate 
without diminution, the payee’s subsequent release of surviving 
joint maker of the note, reserving rights against deceased 
maker’s estate, was governed by the law of New York and not 
by the law of Michigan, where the trust agreements were exe- 
cuted and the trust property was located. This was decided in 
the case of Waters et al v. Manufacturers Trust Co., United 
States Circuit Court of Appeals, 6th Circuit, 143 Fed. Rep. 
(2d) 883. 

Decedent and another, both residents of Michigan, exe- 
cuted a joint promissory note in the sum of $270,000 payable 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) $976. 
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to a bank at its New York City office. Subsequent thereto the 
makers executed several renewals of said notes. Decedent died 
testate on the date of the last of said renewals of the note, and 
his estate was administered in the state of Michigan. Defend- 
ants in the instant case were duly appointed executors of said 
decedent’s estate and later became trustees as hereinafter 
stated. Subsequent to the appointment of the defendants as 
executors of the decedent’s estate the payee bank filed claims 
against the decedent’s estate in the sum of $270,000, based upon 
the last renewal note, which claims were allowed. Later as the 
result of the merger of the payee bank with plaintiff (a New 
York bank) in the instant case, the plaintiff bank succeeded to 
the rights of the original payee and became the owner of the 
note and claims. Subsequently by order of the probate 
court the executor of decedent’s estate and surviving co- 
maker of the original note, executed several renewal notes. 
Later agreements and declarations of trust were entered 
into by the creditors, legatees and the executors of the 
decedent’s estate for the purpose of administering its assets 
for the benefit of creditors and legatees. One of the trust 
agreements related solely to the real estate of decedent’s estate, 
though both trusts had their situs in Michigan. 

After the agreements and declarations were finally ratified 
by all the creditors and prior to the transfer of the properties 
by the executors to themselves as trustees, the plaintiff bank 
entered into an agreement of compromise and settlement with 
the surviving co-maker covering his obligation on the note. This 
latter agreement to be performed in New York, released the 
surviving co-maker from all further liability and expressly re- 
served rights against the decedent’s estate. None of the other 
parties to the trust agreement were parties to the settlement 
agreement with the surviving co-maker. By the terms of the 
agreement, the surviving co-maker paid the plaintiff bank 
$27,675, whereupon the latter notified the trustees that such 
settlement had been made, 

Later the trustees made a distribution to creditors in the 
amount of 10% of the principal of their claims. The trustees 
computed the plaintiff’s share of the dividend on the basis of 
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one-half of the principal amount of $225,000, the balance then 
due on the original claim, and tendered the dividend so com- 
puted to the plaintiff. Plaintiff refused to accept it claiming it 
was entitled to 10% of the principal of its allowed claim minus 
the payment made by the surviving co-maker. 

The trial court upheld the plaintiff's contention that the 
surviving co-maker’s release did not discharge the trustees ex- 
cept to the extent of the consideration paid for his release. ‘The 
trustees appealed therefrom, basing their appeal on the con- 
tention that in view of the location of the trusts property and 
the domicile of the trustees in Michigan, the situs of the trusts 
was in Michigan and therefore governed by the laws of said 
state. The plaintiff contended, and the trial court found, that 
no question relating to trust administration was presented, and 
that in view of the express reservations by the plaintiff in the 
release agreement with the surviving co-maker, all rights it had 
previously had as creditors against the decedent’s estate under 
New York law previous to the trust agreements, it retained 
against the trustees, Michigan law governing the liabilities of 
a joint obligor upon the release of the other obligor to the con- 
trary, notwithstanding. On appeal the court affirmed the 
declaratory judgment of the trial court for the plaintiff. 

It was held that the law of New York and not the law of 
Michigan governed the liability of the trusts created by the 
creditors and legatees of the decedent co-maker of the joint 
promissory note. The court in its opinion set forth the differ- 
ence. It stated that under the Michigan law a joint obligor 
could be discharged without discharging the other joint obligor, 
but upon such discharge the remaining obligor would be liable 
only for his ratable proportion of the joint indebtedness, 
Michigan Compiled Laws 1929, Secs. 9985, 9939. Under the 
New York Law where one joint obligor is discharged but the 
obligee reserves rights against the other, the other remains lia- 
ble for the total obligation minus the value of the consideration 
paid for the release. Thompson’s Law of New York 1939, 
part 1, Debtor and Creditor Law, Consol. Laws, c. 12,, Sec. 
234. 

It therefore followed, the court continued in its exposition 
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of the law of the two states, that if the Michigan law was ap- 
plied because the computation of the plaintiff’s dividend was in 
pursuance of the administration of a Michigan trust, the plain- 
tiff was entitled to dividends only upon one-half of the face of 
the note, or $112,500, but if the New York law was applied, the 
trustees were liable to the plaintiff for a dividend of 10% on 
the full face of the note less what the surviving co-maker paid 
for his release, or upon $197,825. It was the clear intent and 
purpose of the trust agreements to preserve each creditor’s 
right against the assets of the decedent’s estate without diminu- 
tion or impairment and without respect to whether such rights 
were vested or inchoate at the time of the formation of the 
trusts. The fact that the nominal status of the bank was 
changed from that of creditor of the estate to that of benefici- 
ary of the trust was immaterial. The status of the obligation 
was in no respect changed. ‘The court, in its opinion said: 


But we sense no problem. The trusts here involved were entered 
into by the creditors and legatees of the Waters’ estate for the purpose 
of facilitating the closing of the estate and to provide for the holding 
of its assets for the benefit of such creditors and legatees. Its pro- 
visions, with respect to the rights of creditors, are simple, explicit, 
and unambiguous. Section IX provides: 


“Status of Obligations 


“It is expressly covenanted and agreed that none of the creditors 
by reason of their execution of this agreement, and their consent to 
the closing of said estate, shall be deemed to have waived or surrendered 
their claims against the property in said estate, but the respective 
claims of the creditors, with all and singular the agreements and rights 
they may have with respect thereto, shall continue against said trust 
properties, except as the same are expressly modified or changed by 
the terms of this agreement.” 

It also provides that “each creditor which has any right against 
a third party co-maker, co-obligor, endorser or guarantor shall be 
entitled to retain such right in full force and effect.” 

The conclusion is inescapable that it was the clear intent and pur- 
pose of the trust agreements to preserve each creditor’s right against 
the assets of the Waters’ estate without diminution or impairment, 
and without rspect to whether such rights were vested or inchoate at 
the time of the formation of the trusts, and we are not concerned with 
the question whether the trusts became effective upon the final consent 
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of all creditors or only when the property of the estate was transferred 
to the trustees. It is immaterial that the nominal status of the Trust 
Company was changed from that of creditor of the estate to that of 
beneficiary of the trust. The status of the obligations was in no respect 
changed. The trustees are required by the terms of the trust instru- 
ments, to “make payments by way of dividend upon the claims of the 
creditors in proportion to their respective interests.” The creditors 
are required to appoint a creditors’ committee which is to supervise 
the operation of the trust, with specific powers and duties, and 
“creditors are declared and defined to be those who were creditors of 
Dudley E. Waters, deceased, at the date of his death, and whose claims 
have been allowed against his estate. It is provided that the creditors 
shall share in the benefits of the trust and in the proceeds and income 
of its property, in proportion to the amount of their claims remaining 
from time to time unpaid. ‘The trustees are to be subrogated to the 
right of any creditor, who has been paid in full, against any joint 
obligor upon the debt so paid, and when paid in full such creditor 
shall cease to be one of the beneficiaries of the trust. 

The Trust Company, as a beneficiary, was by the trust agreements, 
given every right against the trust estate that it had against the 
decedent’s estate prior to the formation of the trusts. Its rights 
against the decedent included the right to release Brewer from his 
liability on the note, according to New York law, then unquestionably 
applicable. It is not strictly true that the bank’s reservation of rights 
against the Waters’ estate, contained in the Brewer release, was with- 
out the consent of other creditors or the legatees under the Waters 
will. All parties to the trust agreements consented, without reserva- 
tion, to the perpetuation in the trust of each creditor’s right against 
the estate. Accepting the appellants’ classification, insofar as it in- 
cludes questions that may arise as to the meaning of language in a 
trust instrument, we perceive no ambiguity in the present trust agree- 
ments and declarations, either obvious or latent, which raises any 
question of impairment or diminution in the rights of a creditor, by 
reason of change in nominal status to that of beneficiary. In the 
absence of such ambiguity there is no room left for construction, and 
in the application of this principle we are cited to no distinctions, and 
know of none, between Michigan and New York law. 

The decree below is affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


By-Laws of Bank Admissible to Show Authority of 
Bank to Bind Bank 


Flynn v. South Middlesex Co-op. Bank, Supreme Judicial Court of 
Massachusetts, 56 N. E. Rep. (2d) 602 


In an action against a bank for personal injuries sustained by 
tenant of house owned by bank due to defective condition of stairway, 
the by-laws of bank pertaining to duties of directors are admissible 
as evidence of authority of director to bind bank by agreeing to keep 
premises in same safe and livable condition as at the time of the 
letting. The by-laws of bank, however are not conclusive on the 
question of whether director could bind bank by agreement. The 
tenants may prove by extrinsic evidence that director from whom 
they rented premises had ostensible or apparent authority to enter 
into said agreement. 

In two actions of tort brought by plaintiffs, husband and wife, 
respectively, against defendant bank for personal injuries sustained 
by wife in fall from rear stairway of house owned by defendant 
bank, and for consequential damages, the defendant bank at the 
trial offered in evidence certain by-laws of the bank. The by-laws 
offered in evidence pertained to the duties of directors, inasmuch 
as one of the directors of the defendant bank negotiated the letting 
of the premises to the plaintiff. The by-laws were admitted subject 
to plaintiff’s exceptions. 

It was held that by-laws of defendant bank were admissible as 
evidence of authority of director to bind bank by agreeing to keep 
premises in same safe and livable condition as they were at the time 
of letting. However the by-laws were not conclusive on the question 
as to whether director could bind defendant bank by said agree- 
ment. The plaintiff could show by, extrinsic evidence that director 
from whom they rented the premises had ostensible or apparent 
authority to enter into said agreement. 


The court further held that the defendant bank’s agreement 
NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 478. 
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made at the time of the letting did not obligate the defendant as 
landlord to make repairs except upon notice. The defendant bank 
was held not liable for the injuries sustained by wife in absence 
of proof that plaintiffs notified bank of the defect in the rear 
stairway. 


Actions of tort by Nellie Flynn and by Edward F. Flynn against 
South Middlesex Co-operative Bank to recover for personal injuries 
sustained by Nellie Flynn in fall from stairway of house owned by 
defendant and for consequential damages. Defendant’s motion in each 
case for a directed verdict in its favor was granted, and plaintiffs bring 
exceptions. 

Exceptions overruled. 

Fusaro & Fusaro, of Worcester, for plaintiffs. 

G. B. Rowell, of Boston, for defendant. 


DOLAN, J.—These two actions of tort to recover compensation 
for personal injuries and consequential damages come before us on the 
plaintiffs’ exceptions to the granting of the defendant’s motion in each 


case for a directed verdict in its favor and to the admission of certain 
evidence. 


There was evidence that early in the year 1932 the plaintiffs were 
the owners of a five-room cottage in Framingham. In 1926 the defendant 
lent the plaintiffs $3,300 on a promissory ncte secured by a mortgage 
of the premises. By the terms of the note monthly payments were 
required. Late in 1932, being in default with respect to the payments, 
the plaintiff Edward (hereinafter referred to as Flynn) called upon 
the treasurer of the defendant and, as a result of a conversation with 
her, the plaintiffs deeded the property to the defendant. In January, 
1933, in response to a notice from the defendant, Flynn called at the 
banking offices of the defendant and talked with one Shea, a director 
of the bank. In response to Shea’s inquiry Flynn said that he wanted 
to continue to live in the premises if conditions were right. Shea said 
that the rent would be $25 a month. Flynn asked about repairs and 
Shea said : ‘‘ We will keep it in the same safe and livable condition it is 
in.’’ On May 4, 1940, the plaintiff Mrs. Flynn ‘‘was going up... 
[the] rear stairway’’ and ‘‘had gotten to the top step, and it broke.’’ 
One of her legs went through the tread and she fell over on her 
left side to the ground and was injured. The joist underneath ‘‘that’’ 
tread was rotten and broke in halves. ‘‘A good ten or twelve inches 
[square] of that tread .. . was broken.’’ This condition of decay had 
been observed by Flynn about February 1, 1940. The top riser. was 
decayed and had fallen out and the steps had sagged away about an 
inch or two inches from the house. Mrs. Flynn knew that the ‘‘boards 
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were rotten.’’ At the time that the plaintiffs became tenants of the 
defendant the rear stairway was in a good safe condition. After the 
aceident Mrs. Flynn notified Mrs. Gorman, the defendant’s treasurer, 
and the stairs were fixed on May 6, 1940. Mrs. Flynn testified that 
from February 1, 1940, to the date of the accident no repairs had been 
made of: the premises; that in 1935 the steps were ‘‘bad’’; that she 
notified the defendant’s treasurer, Mrs. Gorman; that she sent somebody 
to fix them; that from 1935 on, she (Mrs. Flynn) did not tell Mrs. 
Gorman that there was some other work that needed to be done in the 
house; and that after ‘‘the damage caused by the hurricane .. . [ Mrs. 
Flynn] never requested any further repairs to be made to the house.”’ 
But she also testified that in February before the accident the defendant 
repaired the cellar stairs and that in that month she notified Mrs. 
Gorman that some plumbing in the house needed fixing. That might 
have been the year before. There was no evidence, however, to show 
that from 1935 to the date of the accident the defendant was ever 
notified by either of the plaintiffs of any defect in the stairs upon which 
Mrs, Flynn fell and was injured. There was evidence that on two or 
more occasions after the letting the defendant made certain repairs 
without notice from the plaintiffs. The plaintiffs make no contention 
other than that under the terms of the letting the defendant was bound 
to keep the premises in the same condition they were in at the time 
of the letting on its own responsibility without notice from the plaintiffs. 

During the course of the trial certain of the defendant’s by-laws 
relative to the duties of directors, of whom Shea was one at the time 
of the letting, were offered in evidence by the defendant and admitted 
subject to the plaintiffs’ exceptions. So far as pertinent they provide: 
‘*Article VI... Section 2. Duties of Directors. The Board of Directors 
shall manage the business and affairs of the corporation. . . .’’ ‘‘ Article 
V.... Section 7. Quorum for Shareholders’ and Directors’ Meetings. 
Five members or a majority of the Board of Directors shall constitute 
a quorum of the Board of Directors.’’ ‘‘Article VII. . . . Section 4. 
Duties of the Security Committee. The Security Committee shall 
examine all real estate offered as security for loans. A written report 
thereon shall be made by at least two members of the Security Com- 
mittee, signed by them, approving the security thereon, and certifying 
to the bank on the property, according to their best judgment.”’ 
‘‘Article 6. . . . Section e. Treasurer and Assistant Treasurer. The 
Treasurer shall be the executive officer of the corporation unless the 
duties of the executive officer are conferred upon the President or Vice. 
President by a special vote of the directors.’’ There was no error in 
the admission of this evidence. It bore directly upon the question of 
the authority of the director Shea to bind the defendant by the alleged 
promises. The by-laws were not, however, conclusive as to that subject, 
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and it was still open to the plaintiffs to show by extrinsic evidence that 
Shea had ostensible or apparent authority to enter into the agreement 
with the plaintiffs for the letting. See Federal Nat. Bank v. O’Connell, 
305 Mass. 559, 565, 567, 26 N. E. 2d 539, and cases cited; Schleifer v. 
Worcester North Savings Institution, 306 Mass. 226, 228, 229, 27 N. E. 
2d 992, and cases cited, Id., 310 Mass. 110, 114, 115, 37 N. E. 2d 255. 
But even though it be assumed for the purposes of the cases, without 
so deciding, that a finding would be warranted that Shea did have actual 
or ostensible authority to agree in behalf of the defendant to keep the 
premises in the same safe and livable condition as they were in at the 
time of the letting, nevertheless the action of the judge in directing a 
verdict for the defendant in each case was right, since we are of 
opinion that under the terms of the agreement the defendant: as matter 
of law was not obliged to make repairs except upon notice, and that 
there was no evidence to warrant a finding that either of the plaintiffs 
notified the defendant of the defective condition of the stairway in 
question. 


The decisive principles of law governing agreements such as that 
relied upon by the plaintiffs in the present cases are well settled. In 
Fiorntino v. Mason, 233 Mass. 451, 124 N. E. 283, and Ryerson v. Fall 
River Philanthropic Burial Society, 315 Mass. 244, 52 N. E. 2d 688, in 
affirmation of many other similar decisions of this court, the governing 


principles are fully stated. To repeat these principles in detail would 
add nothing to our jurisprudence. It is sufficient to say, as is pointed 
out in the cases just cited, that in the second class of cases therein 
referred to, of which the present cases are examples, a mere agreement 
that the landlord will keep the premises in the same safe and livable 
condition in which they were at the time of the letting does not give 
rise in case of omission to repair to an action of tort against the land- 
lord, that the language used in the cases at bar presents a question of 
law as to its interpretation and legal effect, and that properly inter- 
preted a case is not presented coming within the third class defined 
in the Fiorntino and Ryerson cases, that is, cases where the landlord 
agrees to ‘‘keep and maintain the premises in a condition of safety 
on his own responsibility" and without reference to notice from the 
tenant ... and by virtue of the agreement for letting shall have and 
constantly retain such possession of the premises as is necessary for that 
purpose.’’ Fiorntino v. Mason, 233 Mass. 451, 453, 124 N. E. 283; 
Ryerson v. Fall River Philanthropic Burial Society, 315 Mass. 244, 247, 
248, 52 N. E. 2d 688. See also Collins v. Humphrey, 314 Mass. 759, 761, 
762, 51 N. E. 2d 327. 
In each case the entry will be 


Exceptions overruled. 
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Presumption of Maturity on Due Date Despite 
Ambiguity in Body of Note 


In re Feldman’s Estate, Supreme .Court of Illinois, 56 N. E. Rev. 
(2d) 405 


Where no evidence is presented of when a due date blank on a 
promissory note was filled in, the presumption is that the blank was 
filled in when the note was executed. This is particularly so when 
the rights of a third party as a possible holder in due course are 
involved. 

A holder of a note taken as collateral security cannot recover the 
full amount of the note as a holder in due course, but is limited to 
the amount of the debt which the note intended to secure. 

Maker executed and delivered a note dated March 1, 1931, to 
her son, the payee named therein. The note stated that maker 
promised on or before date to pay named payee $3,000 with interest 
at 5 per cent per annum from date until paid at a designated bank 
and contained in lower left hand margin the statement ‘‘Due Mar. 1, 
1939.”’ 

On the issue of what was the real due date of the note, the court 
held that in the absence of any evidence as to when the due date 
blank was filled in, it must be presumed that it was done contem- 
poraneously with the execution of the instrument. The court further 
stated that such presumption could not be disregarded when the 
rights of a third party (the holder of the note taken as collateral 
security) were involved. It was also held that inasmuch as the note 
was in the first instance pledged as collateral security for a loan to 
the payee, the holder could not recover as a holder in due course 
the full amount of the note, but was restricted to the amount of 
indebtedness which the note was intended to secure. 


’ Proceeding in the matter of the estate of Feldman on claim by 
Gertrude Van Zele, executrix, to which Jay J. Smaltz, executor of 
estate of Feldman, filed objections. Judgment for the estate of Feld- 
man was affirmed by the Appellate Court, 320 Ill. App. 243, 50 N. E. 
2d 766, and petition of Gertrude Van Zele, executrix, for leave to appeal 
was granted. 

Reversed and remanded, with directions. 

Joseph L. Shaw, of Geneseo, and John H. Armstrong, of Ottawa, 
for appellant. 

J. J. Ludens, of Sterling, and John A. Fletcher, of Morrison, for 
appellee. 


FULTON, J.—The construction of an ineptly drawn promissory 
note is here involved, the same having arisen through the filing of a 
claim thereon against the estate of the deceased maker. A. hearing 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 957. 
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before the county court of Whiteside county resulted in the disallowance 
of the claim, which action was approved by the circuit court, and its 
judgment was affirmed by the Appellate Court. The case is now before 
this court by virtue of the granting of a petition for leave to appeal. 
In addition to the facts stated by the Appellate Court, we deem it 
necessary to consider certain other matters disclosed by the record 
for a proper understanding of the issues and how the same arose. 
Under date of March 1, 1931, Minnie E, Feldman executed and 
delivered her promissory note for $3,000 payable to her son, James C. 
Feldman. We have examined the original note certified with the record 
and find it to be upon an ordinary printed form which is reproduced 
herewith, the part in standard type being the printed words of. the 
note while the italics represent the filled-in portions written in ink: 


Morrison, Ill. March 1st 1931 No. 
On or Before  -a4tee date we jointly and severally promise 
to pay James C. Feldman or order, the sum of 
$3,000.00 Three Thousand & 00/000 DOLLARS, 
with interest at the rate 7 5 per cent. per annum from 
Date until paid, payable annually. Value received. Both 
principal and interest payable at the SMITH TRUST & 
SAVINGS BANK, Morrison, Illinois. [Other - provisions 
follow with regular power of attorney to confess judgment. ] 

MINNIE E. FELDMAN 


Due Mar.1, 1939 


The payee, James C. Feldman, continued to hold this note until 
May 11, 1932, on which day he pledged it to Leon Van Zele as collateral 
security for a $1,500 note executed by himself and one Charles E. Ward 
to said Van Zele as part payment for certain premises known as the 
*‘Red Mill’’ in Geneseo, Illinois. This transaction was fully covered 
by a written contract of the same date and in accordance therewith 
the following endorsement was made on the back of the $3,000 note: 


‘<James C. Feldman 
assigns to 
Leon Van Zele’’ 

Apparently Feldman and Ward were unable to pay the $1,500 note 
when it came due on January 2, 1933, or otherwise complete the purchase 
of the mill property, whereupon Van Zele gave them a written release 
under date of January 6, 1933. 

On the following day, January 7, 1933, a new contract relative to 
the same mill property was executed by Van Zele and Hazel Feldman, 
wife of James C. Feldman. The total purchase price was the same, 
part of which was again represented by a $1,500 note, this time signed 
by Hazel Feldman and due January 2, 1934. Under this contract the 
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$1,500 note was again collaterally secured by the $3,000 note in question 
and Van Zele continued to hold possession of it under the following 
endorsement which the parties stipulated was made in said 7th day 
of January, 1933: 


‘*T hereby assign the within note to Hazel Feldman subject, however, 
to the interest and right therein of Leon Van Zele, who now holds the 
said note as collateral security for a debt due him from Hazel Feldman. 
The within note is now in the possession of said Leon Van Zele, who 
has permitted me to make this endorsement. When Hazel Feldman 
has paid her note to said Leon Van Zele he is to surrender the within 
note to her. 


James C. Feldman.’’ 


No other endorsement appears on the note. 


In August, 1933, James C. Feldman and a brother were adjudged 
bankrupts, individually and as copartners doing business as Feldman 
Brothers. Their schedules showed large amounts due Minnie E. Feld- 
man for rents and other items, but the $3,000 note was not listed as an 
asset. Nevertheless, in adjusting accounts between James C. Feldman 
and Minnie E. Feldman, the referee charged her with the amount 
of this note and credited a like sum on the claim ultimately allowed 
her against the bankrupt. The parties hereto stipulated that Van Zele 
was ordered to appear before the referee on October 3, 1933, and bring 
with him the $3,000 note in question as well as the contracts and release 
concerning the mili property; that he there testified about said docu- 
ments and left them with the referee for further examination as ex- 
hibits. What Van Zele testified to is not shown but he died on December 
26, 1933, and the above-mentioned findings of the referee were not 
announced until June 13, 1934. However, the referee returned the 
note and other exhibits, intact, to Van Zele. 


Minnie E. Feldman died February 20, 1941, and on June 25, 1941, 
claim was made against her estate by the executrix of Leon Van Zele, 
deceased, for the $3,000 principal of said note plus interest of $1,362.75. 
The executor of Minnie E. Feldman’s estate filed objections to the claim, 
asserting in substance: (1) That the action did not accrue within 10 
years of the day the claim was filed because the note became due on 
the date it bears, March 1, 1931; (2) that the note is not a negotiable 
instrument and the alleged due date of March 1, 1939, appearing thereon 
is not a part of it; (3) that the note was discharged in the bankruptcy 
proceedings of James C. Feldman of which Van Zele was aware; and 
(4) that the claimant was guilty of laches in attempting to collect upon 
this note. These contentions were adopted by the county and circuit 
courts and likewise approved by the Appellate Court as stated above. 
There being no disputed questions of fact in the record, the problems 
for solution are purely questions of law. 
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The crux of this case is aptly summarized by the Appellate Court as, 
‘‘What is the real due date of this note?’’ If it became - payable 
March 1, 1931, or thereafter upon demand, Van Zele was not a holder 
in due course because the negotiation by James C. Feldman on January 
7, 1933, or even May 11, 1932, was an unreasonable length of time after 
issuance. See section 53, Negotiable Instrument Law. IIl. Rev. Stat. 
1943, chap. 98, par, 73. And if Van Zele was not a holder in due course 
then the present claim is barred under sections 11 and 58 of the Nego- 
tiable Instrument Law by the same defense which would be available 
between the original parties, i.e., the Feldman bankruptcy setoff. On 
the other hand, if the note did not mature until March 1, 1939, Van Zeie 
became a holder in due course to the extent of his lien as further provided 
by section 47 of the same statute. The exact question here involved is 
new to this court and the facts unique. 

‘It will first be observed from the note that it is dated March 1, 1931, 
and then provides, ‘‘On or Before «fe» date we jointly and severally 
promise to pay,’’ etc. If this was all that appeared with reference to 
maturity it would become a demand note under section 7 of the Nego- 
tiable Instrument Law. Ill. Rev. Stat. 1943, chap. 98, par. 27. The 
difficulty arises, of course, when we observe in the lower left-hand corner 
the words and figures, ‘‘Due Mar. 1, 1939.’? The record is barren of 
any evidence as to when this due-date blank was filled in and, accord- 
ingly, we must proceed upon the well-known presumption that it was 
done contemporaneously with the execution of the instrument. Van 
Zandt v. Hopkins, 151 Ill. 248, 37 N. E. 845; 7 Am. Jur., Bills and Notes, 
sec. 53. Lack of such proof leaves much to be desired in the interests 
of certainty but that is no basis for disregarding the legal presumption, 
particularly in the absence of any intimation to the contrary either by 
way of evidence or by arguments in the briefs of counsel. We certainly 
eannot disregard such presumption when the rights of a third party 
as a possible holder in due course are involved, which is the situation 
here. 

From a reading of the cases cited by the court below and in briefs 
of counsel, together with those found upon our own research we appear 
to be faced with irreconcilable decisions and principles of law. For 
example, as a corollary, if not a part, of the above-stated presumption 
we have the accepted rule that the effect of a promissory note is to be 
gathered from everything appearing thereon with the consent of the 
parties. 7 Am. Jur., Bills and Notes, secs. 49-60; Van Zandt v. Hopkins, 
151 Ill, 248, 37 N. E. 845; Economy Fuse & Mfg. Co. v. Standard Elec- 
tric Mfg. Co., 359 Ill. 504, 194 N. E. 922; 10 C. J. S., Bills and Notes, 
§42, p. 479. The same authorities, and many others, further hold that 
the cardinal rule of construction is to give effect to the intention of the 
parties as expressed by the language of the entire instrument. Narrow- 
ing our attention to the precise question here involved we find several 
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courts which have adopted the proposition that a so-called marginal’ 
notation fixing a definite due date controls the maturity of a note stated 
in the body to be payable upon demand. Whittier v. First Nat. Bank, 
73 Colo. 153, 214 P. 536; Banking Commission v. Townsend, 243 Wis. 
329, 10 N. W. 2d 110; Franklin Saving Inst. v. Reed, 125 Mass. 365; 
Nylander v, Nylander, 221 Iowa 1358, 268 N. W. 7. 

Opposed to the foregoing principles is the statement found in numer- 
ous cases that where the body of the note and a marginal memorandum 
differ as to date of maturity the provision in the body of the instrument 
is controlling. (Union State Bank of Minneapolis v. Benson, 38 N. D. 
396, 165 N. W. 509, L. R. A. 1918C, 345; Rivet & Sons v. Durand, 53 
R. I. 48, 163 A. 476; Sharpe v. Nat. Bank of Commerce, Tex. Civ. App., 
1925, 272 S. W. 321; Bush’s Adm’r vy. Bush, 276 Ky. 126, 122 S. W. 2d 
972; 10 C. J. S., Bills and Notes, §44.) Other authorities apparently 
go so far as to say that words and figures in the margin constitute no 
part of a note, although we believe a close analysis of such cases will 
disclose that such marginal memoranda are simply held to be ineffective 
or immaterial when the body of the note fixes a definite amount or 
date. Fisk v. McNeal, 23 Neb. 726, 37 N. W. 616, 8 Am. St. Rep. 162; 
Langdale v. People, 100 Ill. 263; Merritt v. Boyden & Son, 191 III. 
136, 60 N. E. 907, 85 Am. St. Rep. 246. And in support of what might 
be considered a modification or combination of the above rules of con- 
struction there are cases which hold that while a marginal memorandum 
is not controlling over the body of the note it can be looked to in resolv- 
ing an ambiguity appearing in the body of the note. Corgan v. Frew, 
39 Ill. 31, 89 Am. Dee. 286; People v. Lewinger, 252 Ill, 332, 96 N. E. 
837, Ann. Cas. 1912D, 239. Somewhere in the foregoing rules and prin- 
ciples lies the answer to the case at hand, the solution of which is 
obviously debatable. 

The above-cited case of Economy Fuse & Mfg. Co. v. Standard Electric 
Mfg. Co., 359 Ill. 504, 194 N. E. 922, 925, summarizes the primary rule 
of construction to be followed in Illinois, as follows: ‘‘Notations or 
memoranda placed on the back of a check contemporaneously with the 
execution of the instrument, with intention of making them: a part of 
the contract for payment of money, constitute as much a part of the 
instrument as though incorporated in the body thereof. Scholbe v. 
Schuchardt, 292 Il]. 529, 127 N. E. 169, 13 A. L. R. 247; Van Zandt v. 
Hopkins, 151 Ill. 248, 37 N. E, 845. In the absence of: evidence con- 
cerning the intention of the maker in placing such notation on the back 
of a check it will be presumed to have been made contemporaneously 
with the instrument and as a part of it, and will be given effect as if 
made in the body thereof.’’ In that case, as well as in Van Zandt v. 
Hopkins, 151 Il]. 248, 37 N. E. 845, and Scholbe v. Schuchardt, 292 Il. 
529, 127 N. E. 169, 18 A. L. R. 247, there appeared something entirely 
contrary and foreign to the promise to pay a fixed sum on a definite date, 
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such as a reference to certificates of stock and credits claimed, but 
this court held in each instance that the memorandum was a part of 
the instrument and had to be taken into account by all parties dealing 
with it. 

Yet we do not conceive those decisions to be in conflict with the 
above-cited cases of Langdale v. People, 100 Ill, 263, and Merritt v. 
Boyden & Son, 191 Ill. 136, 60 N. E. 907, 912, 85 Am. St. Rep. 246. 
Thus, in the Langdale case it was simply held that the marginal figures 
of $36 appearing in a school order need not be included in a copy 
thereof contained in an indictment. That amount corresponded with 
the sum payable in the body of the order and thus the marginal figures 
added nothing to the order and were unnecessary in determining the 
amount for which it was drawn. Even so this court recognized that 
marginal figures might become important when it said: ‘‘Where the 
words used in the body of a note or order for the payment of money 
are ambiguous, so that there is uncertainty in regard to the true amount 
that was intended, resort may be had to the figures in the margin of the 
instrument for the purpose of determining the true amount agreed to . 
be paid ... . They can not be reverted to to impeach the amount named 
in the body of the paper, and are never resorted to for any purpose 
unless there is uncertainty in regard to the amount written in the body 
of the instrument. Here there was no uncertainty whatever.’’ In 
_ the Merritt case the facts were similar in that the marginal amount 
corresponded with the sum payable in the body of the note, both of 
which had been altered without the consent of the maker. The sub- 
stance of the holding there was that an alteration or erasure of marginal 
figures is an immaterial alteration and will not affect the rights of the 
holder when the body of the instrument is clear as to the amount payable, 
because, under such circumstances, the marginal memorandum con- 
stitutes no material part of a note. Nevertheless, the court recognized 
that situations such as this might arise and, accordingly, qualified its 
seemingly broad statements by saying: ‘‘It is true that, under certain 
circumstances, marginal figures may be used to remove doubt or 
ambiguity in an instrument.’’ 

As to the case of Fisk v. McNeal, 23 Neb. 726, 37 N. W. 616, 8 Am. 
St. Rep. 162, so strongly relied upon by the Appellate Court, there is 
this material distinction: The body of each note there involved provided 
a fixed due date, i.e. ‘‘ten days after date.’’ Thus, the court perhaps 
eorrectly held that the marginal memorandum fixing a later due date 
eould not prevail since the two were in direct conflict and could not 
be reconciled. In Danforth v. Sterman, 165 Iowa 323, 145.N. W. 485, 
eited by the Appellate Court, the full report of that case shows that 
the due date of May 15, 1911, inserted in the margin, was admittedly 
done through an error, the person who made it testifying that he had 
in mind the date of delivery of a deed between the same parties. It 
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follows that said decision is not applicable. In Sharpe v. Nat Bank of 
Commerce, Tex. Civ. App., 272 8S. W. 321, ‘and Union State Bank of 
Minneapolis v. Benson, 38 N. D. 396, 165 N. W. 509, L. R. A. 1918C, 345, 
further relied upon by-the Appellate Court, the facts were that a fixed 
and unambiguous due date appeared in the body of the note sued on 
while marginal notations indicated later maturities. Under those cir- 
cumstances, we can agree that the date fixed in the body of: the instru- 
ment must control. The distinction was clearly pointed out in the 
fairly recent Iowa case of Nylander v. Nylander, 221 Iowa 1358, 268 
N. W. 7, 9, involving a note payable ‘‘after date’’ where the court 
referred to most of the cases just above cited but then said: ‘‘These cases 
hold that, if there is a fixed due date in the body of the note, a different 
due date appearing on the margin or bottom of the ‘note cannot control 
the fixed date. They do not hold that a marginal statement on a bill 
or note does not constitute a part thereof, and are not applicable here, 
for the reason that in this case there is not a due date fixed in the 
body of the instrument and a different due date below or on the margin 
of the note.”’ ES (oes 

Applying the foregoing principles to the facts of this case we must 
first observe that it would be a most extraordinary thing if a person 
should undertake to repay money before he had, in fact, borrowed it 
or signed an obligation to repay it. Yet, that would be the effect of 
construing this note to become payable on March 1, 1931. The strained 
effect of such a construction is even more apparent when we consider 
that the parties struck from the printed portion of the note the word 
‘‘after,’’ because it would have been much more simple to leave the 
word unaltered and simply prefix the phrase ‘‘On or’’ had the parties 
intended to make the note collectible at any time after the date of 
issuance. In other words, if the parties had intended to make the 
note payable on demand or at any time after the date of execution, 
simple words to that effect could readily have been inserted in the 
blank provided therefor in the note. To avoid such a strained and 
abnormal meaning we naturally look elsewhere in the note and find what 
appears to be a clear explanation of the intention of the parties. That 
is, referring to the left-hand corner of the note we find the due date 
to be ‘‘Mar. 1, 1939.’’ Reading this with the ‘‘On or Before’’ provision 
makes the note quite intelligible and eliminates the unnatural result 
which would follow from making it payable even before it was executed. 
We recognize that the words ‘‘On or Before’’ could possibly have 
referred to the date of March 1, 1931. However, we repeat that such a 
reference would result in a paradox which we cannot believe the parties 
intended. 

Standing alone, the payment provision in the body of the note is 
not only a poor sentence grammatically, but it is ambiguous and lacking 
in certainty. Reference to the date of ‘‘Mar, 1, 1939,’’ however, clarifies 
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the apparent intention of the parties to permit payment of the note, 
without penalty, before the date on which they considered that it finally 
matured. Furthermore, the date is filled in on a blank of the printed 
form which appears to be as much a part of the note as any other of 
its provisions. The line on which the date was inserted is even with 
the second signature line and is entirely within the black borderline 
encompassing all component parts of the note. Such being the case, 
it seems to us to be giving appellee the benefit of every doubt even 
to consider it a marginal memorandum. At any event, the due date 
of March 1, 1939, is present in the note, and we see no more license for 
excluding consideration of it than if it said ‘‘This note is given to secure 
5000 shares of Regina stock’’ as was the case in Scholbe v. Schuchardt. 
292 Ill. 529, 127 N. E. 169, 18 A. L. R. 247. If we are to give effect 
to the very words written by the parties to this note rather than remake 
it at this late date, we see no other course than to resolve the ambiguity 
appearing in the body of the instrument by giving full force and effect 
to the stated due date of ‘‘Mar. 1, 1939.’’ . The original parties to the 
note in question apparently drafted it themselves without the assistance 
of counsel or others who might have some particular knowledge of 
negotiable instruments, and this will continue to be the circumstance 
under which many notes and checks are issued. To adopt some hard and 
fast rule entirely nullifying the effect of so-called marginal memorandum 
would too often defeat the ends of justice and the intention of the 
parties who will naturally assume that every blank in the note form 
is to be filled. 

The foregoing rule of construction appears to us to be the best and 
the one supported by a greater weight of opinion, including ours in the 
somewhat analogous cases of Corgan v. Frew, 39 Ill. 31, 89 Am. Dec. 
286, and People v. Lewinger, 252 Ill. 332, 96 N. E. 837, Ann. Cas. 1912D, 
239. See annotation in 13 A. L. R. 251. It is also in line with section 
17 of the Negotiable Instrument Law which provides: ‘‘Where the 
language of the instrument is ambiguous, or there are omissions therein, 
the following rules of construction apply: 1. Where the sum payable 
is expressed in words and also in figures and there is a discrepancy 
between the two, the sum denoted by the words is the sum payable; but 
if the words are ambiguous or uncertain, reference may be had to the 
figures to fix the amount.’’ IIl. Rev. Stat. 1943, chap. 98, par. 37. 

Having found that the note, in fact, matured on March 1, 1939, we, 
of course, have no problem of laches or Statute of Limitations because 
the claim in question was filed well within ten years after such maturity. 

From what we have stated in this opinion, it follows that Van Zele 
was a holder in due course, and the orders in the Feldman bankruptcy 
can have no adverse effect on him, as he was not a party thereto. 
While it is true that he knew of the bankruptcy, yet that did not occur 
until August, 1933, whereas he became a holder in due course not 
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later than January 7, 1933. The reason for the referee in bankruptcy 
holding this note to be an asset of James C. Feldman is obscure but 
with the family relationship of the maker, payee, and endorsee of this 
note, there are any number of explanations which would rationalize 
the situation. The note was not scheduled as an asset and since Van 
Zele appeared only as a witness he is not bound by such a collateral 
proceeding. In re Estate of. Rackliffe’s Estate, 366 Ill. 22, 7 N. E. 2d 
754. However, as intimated before, appellant can not be allowed the 
full amount of $4,362.75, as claimed. Section 27 of the Negotiable 
Instrument Law provides: ‘‘Whether the holder has a lien on the 
instrument, arising either from contract or by implication of law, 
he is deemed a holder for value to the extent of his lien.’’ Thus, it is 
apparent that the claim in question can be allowed only to the extent 
of the unpaid balance, if any, now due upon the $1,500 note, plus 
interest, which Hazel Feldman delivered to Leon Van Zele, January 7, 
1933, and which was collaterally secured by the note in question as 
indicated by the second endorsement. 

Therefore, the judgment in this case is reversed and the cause 
remanded for further proceedings consistent with the opinion herein. 

Reversed and remanded, with directions. 


SMITH, C. J., and MURPHY, J., dissenting. 


Depositor’s Receipt of Note from Bank Officers 
Precludes Further Recovery 


Clarke, Superintendent of Banks v. Ripley Sav. Bank & Trust Co., 
Intervention of Howard 


Court of Appeals of Tennessee, 181 S. W. Rep. (2d) 386 


Where a check is indorsed by bank as follows: ‘‘Deposit to 
the account of the within named payee,’’ and evidence discloses that 
such deposit has been duly entered on depositor’s passbook, it is 
held error for court to find that depositor did not deposit the check, 
notwithstanding the fact that his deposit slip was never entered 
as a credit on his account on the bank’s books. 

A depositor, after failure of bank, received a note in amount of 
deposit from partnership composed of officers of the bank. Sub- 
sequent thereto depositor prosecuted his claim on note against the 
estates of the officers in bankruptcy, and accepted dividends on the 
theory that he had loaned money to partnership and accepted its 
note. . 

It was held that depositor was judicially estopped to maintain 
an action against bank’s receiver and Federal Deposit Insurance 
Corporation. 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 398. 
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Suit by H. B. Clarke, Superintendent of Banks, against the Ripley 
Savings Bank & Trust Company to wind up the affairs of the bank as 
insolvent, wherein 8. A. Howard filed. an intervening petition tu 
recover from the receiver and the Federal Deposit Insurance Corpora- 
tion a sum allegedly deposited in the bank. From a decree dismissing 
the intervening petition, the intervening petitioner appeals. 

Affirmed. ; 

©. 8. Carney and Craig & Durham, all of Ripley, for 8S. A. Howard. 
Steele & Steele, of Ripley, for receiver. 

James M. Kane, of Chicago, Ill., for Federal Deposit Ins. Cor- 
poration. tk 


KETCHUM, J.—This case is before us on the intervening petition 
of 8. A. Howard filed in the cause brought by H. B. Clarke, Superin- 
tendent of Banks, for the purpose of winding up the affairs of the Ripley 
Savings Bank & Trust Company as insolvent. Howard seeks to recover 
of the receiver and the Federal Deposit Insurance Corporation, here- 
inafter referred to as the FDIC, the sum of $2,500 which he deposited 
in the bank on December 7, 1938, but which was embezzled by G. M. 
Partee, W. Dan Majors and W. I. Stewart, the president, cashier and 
assistant cashier, respectively, of said bank, and never credited to his 
account on the books of the bank. The receiver and the FDIC denied 
liability on the ground that the bank had never gotten the benefit of 
the deposit, and that on March 1, 1939, Howard had loaned the money 
to the G. M. Partee Insurance Agency, a partnership composed of 
G. M. Partee, W. Dan Majors and W. I. Stewart (the defaulting officers 
of the bank) and accepted its note endorsed by the said Partee, Majors 
and Stewart, for same; and had afterwards filed his claims based on 
said note, under oath,. against the estates of the said Partee, Majors and 
Stewart, in bankruptcy, and had received the dividends allowed and 
paid on said claim from said bankrupt estates; and that he was thereby 
now judicially estopped to maintain his action against the receiver and 
the FDIC for said deposit. 

On the hearing of the cause the chancellor dismissed the petition upon 
the following grounds which are set forth at length in his finding of 
facts embodied in the decree, to-wit: 


(1) ‘‘That the petitioner did not make a deposit of $2500 in the 
Ripley Savings Bank & Trust Company on December 7, 1938,’’ etc.; 

(2) ‘‘That the petitioner S. A. Howard loaned the said $2500 to 
the G. M. Partee Insurance Agency and took its note for the same 
endorsed by G. M. Partee, W. Dan Majors and W. I. Stewart, and 
accepted said note well knowing that he had made said loan’’; and 

(3) ‘‘That he had filed his sworn claims based on said note against 
the estates of the said G. M. Partee, W. Dan Majors and W. I. Stewart, 
in bankruptcy, and had received the dividends allowed and paid on 
said claims, and had joined as one of the petitioning creditors in the 
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involuntary: bankruptcy petition filed against the said William I. 
Stewart; and that the petitioner is estopped by reason of having 
accepted said $2500 note and prosecuting his petition against William I. 
Stewart ... and that the petitioner is estopped by his said acts from 
making any claim against the receiver of the Ripley Savings Bank & 
Trust Company and the Federal Deposit Insurance Company.’’ 


There are six assignments of error in this court, all predicated upon 
the foregoing findings of the chancellor and upon his action in dis- 
missing said petition. 

It is shown in the proof, and appears to be conceded by all parties, 
that G. M. Partee, W. Dan Majors and William I. Stewart, the presi- 
dent, cashier and assistant cashier, respectively, of the Ripley Savings 
Bank & Trust Company, had for a long time prior to the failure of the 
bank been embezzling its funds, with the result that at the time of the 
failure their shortages amounted to approximately $80,000. One of 
the methods employed by them was in receiving deposits and entering 
them on the customer’s passbook, stealing the money, and withholding 
the deposit slips, so that the deposits would not be entered on the 
customers’ accounts on the books of the bank. These thefts were 
generally committed by Stewart, the assistant cashier, who received 
the deposits at the window, and he kept the record of the deposit slips 
that were withheld. Partee and Majors were equally guilty with him, 
however, and the stolen deposits were generally in some way handled 
through the G. M. Partee Insurance Agency, a partnership composed of 
the said Partee, Majors and Stewart. Partee, Majors and Stewart all 
admitted their peculations, plead guilty in the Federal Court at 
Memphis, and all were sent to the penitentiary. 

The petitioner and his brother D. L. Howard sold their farm to Mrs. 
Effie Kennedy on December 7, 1938, and petitioner received Mrs. Ken- 
nedy’s check for $2500 for his half interest and D. L. Howard received 
her check for $500 and another tract of land for his share. Petitioner 
deposited his $2500 check and received a duplicate deposit slip which 
was afterwards surrendered and the deposit entered on his passbook. 
D. L. Howard presented his check for payment and receiyed $500 in 
eash. Both of the checks bear the stamped notation on the back thereof: 
‘Deposit to the account of the within named payee. Ripley Savings & 
Trust Co.’’ Petitioner’s deposit slip was withheld and it was never 
entered as a credit on his account on the bank’s books. These same 
officers had also been withholding deposits from Mrs. Kennedy’s account 
so that her balance, according to the bank’s books, amounted to only 
$245.16 on December 7, 1938. On December 29th a false entry was 
made crediting her account with $3000 to cover the two Howard checks, 
and the checks were charged to her on that date. 

After the failure of the bank and when it appeared that there was 
a shortage the receiver called upon all of the depositors to bring in 
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their passbooks to be balanced. Mr. Hurt the liquidating agent of the 
bank admits that this deposit had been duly entered on petitioner’s 
passbook. 

‘On this proof we think the chancellor was in error in finding that 
petitioner did not deposit the $2500 in the bank. The endorsement on 
the back of the check ‘‘Deposit to the account of the within named 
payee,’’ the entry of the deposit in petitioner’s passbook, and Hurt’s 
testimony, all indicate that the deposit was regularly made, and there 
is no evidence to the contrary. The first assignment of error is therefore 
sustained. 

The petitioner is a farmer by occupation, wholly illiterate, and can 
neither read nor write. He had known Partee for forty years, had 
confidence in him and frequently called upon him for advice in business 
matters. Partee knew that he wanted to invest his money in another 
farm and tried to sell him some land that the bank owned or had an 
interest in. Lee Watkins a real estate agent tried to sell him several 
places but said Partee kept Howard from buying from him. As he 
expressed it, he wasn’t a good enough friend of Howard’s. Watkins 
said Partee told him he did not want this money to get out of the bank. 
Howard says that after he had spent two and a half or three months 
trying to find a place to suit him, Partee called him into the bank and 
advised him to get a ‘‘bank certificate’? (meaning a certificate of 
deposit) which would bear interest at 24 per cent for a year, that the 
bank was solvent, and that the Government would be behind the cer- 
tificate; and that if he found a place to suit him the bank would let 
him have the money on the certificate to buy it. And he says Partee 
gave him a paper which he thought was a ‘‘bank certificate’’ due in a 
year, but which he afterwards learned was a note of the G. M. Partee 
Insurance Agency due in one year with interest at 24 per cent, and 
endorsed by Partee, Majors and Stewart. He says Partee told him to 
show it to Monroe Carney who was the county register, and ask him if it 
was not all right. Carney told him it was the note of the Partee Insur- 
ance Agency but that he thought it was good, as Partee had $100,000 
worth of real estate. He said he replied that he was not loaning money, 
and that he went to see James T. Haynes, an attorney, and that Haynes 
told him that it was a note and that he did not think it was a good 
note; and that he then ‘‘headed for the bank’’ but when he got there 
Partee had gone, so he left the note with Sam Berg for two days, and 
that he then returned it to Partee, and that he did not see it again 
until after the bank failed. * 

This note was dated March 1, 1939. On March 8th Howard bought 
a tract of land from P. B. Caldwell after getting Partee’s advice. As 
a part of the consideration he assumed the payment of a Federal Land 
Bank loan of $1600 and executed his note for the balance of $1140. 
Partee agreed that the bank would discount this note and the matter 
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was handled in this way. This was probably the same day that Howard: 
returned the $2500 note to Partee. Howard says that a short time after 
the bank failed he received the Partee Insurance Company note in the 
printed envelope of the Ripley Savings Bank & Trust Company. He 
doesn’t know who sent it, whether Partee or agents of the receiver. 

Hurt, the liquidating agent, testifies that this note was not among the 
assets of the bank at the time it failed, but that when the bank exam- 
iners learned about it, Mr. E. A. Jackson, a certified public accountant 
who represented one of the bonding companies, went out to see Howard 
at his home, and upon his return to the bank, reported that Howard 
said he had loaned the money to the Partee Insurance Agency and 
showed him the note; and upon learning this the receiver denied liability 
for the deposit. Jackson is now dead and his testimony is not in the 
record. Hurt’s testimony as to what Jackson said was not objected to, 
and the chancellor finds as a fact that it was true notwithstanding 
Howard’s emphatic denial that he made any such statement. Hurt’s 
testimony was clearly inadmissible as hearsay and we think the chan- 
cellor should not have considered it. 

There is no claim that Howard drew any check against this deposit, 
and we do not think that the weight of the evidence supports the chan- 
cellor’s finding that he loaned the money to the Partee Insurance Agency, 
and accepted its note at any time prior to the bank’s failure. If he 
accepted it at all it was after he received it in the mail after the failure 
of the bank. We therefore sustain the second assignment of error 
which complains of the chancellor’s finding that Howard loaned the 
money to the Partee Insurance Agency at any time before the failure 
of the bank. 

Howard was greatly disturbed when he learned of the failure of 
the bank. Mr, Haynes says he came to his office and that he was in a 
very disturbed state of mind and did not have sufficient control of him- 
self to say what. he had done. Howard says he was ‘‘excited’’ when 
he received the note through the mail after the bank failed, that he 
did not know what to do, and that he went to see Burton Sanford, an 
attorney at Ripley, and left the note with him. He says that Sanford 
said he did not know what he would do,—whether he would sue the 
bank or ‘‘work of Will Stewart’s farm.’’ He was told that Sanford 
investigated the records at the bank. Sanford afterwards probated 
Howard’s claim, based on this note, against the estates of Partee, 
Majors and Stewart, in bankruptcy, and had Howard join as one of the 
petitioning creditors in filing an involuntary petition in bankruptcy 
against Stewart. Howard’s claim was allowed against all of said 
estates and he received dividends of about 123% from the Partee estate, 
about 5% from the Stewart estate and about 14% from the Majors 
estate. Although Howard in his deposition denied that he filed his 
claim against these estates or that he received any dividends on it, the 
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records show conclusively that he did, and copies of the dividend checks 
payable to his attorneys are in the record. In the proofs of his claims 
the Partee Insurance Agency note is described in detail and it is 
averred that it was given for borrowed money. 

Mr. Sanford died in April, 1940. Howard says Sanford represented 
him as his attorney up to the time of his death, and his present solicitors 
Mr. C. 8, Carney, who is now in the army, and Messrs. Craig & Durham, 
of Ripley, have represented him since that time. 

Upon the evidence above set out we find as a fact that after the 
failure of the bank, and after Howard received the Partee Insurance 
Agency note through the mail, he elected to prosecute his-claim on the 
note against the estates of Partee, Majors and Stewart, in bankruptcy; 
and having prosecuted these claims on said note to a finality in the 
bankruptcy court, and:having accepted the dividends allowed on said 
claims, he is now judicially estopped to maintain his present action 
against the receiver and the FDIC as a depositor in the bank. 

If he loaned the money to the Partee Insurance Agency on March 1, 
1939, as he avers in his sworn petitions in the three bankruptcy pro- 
ceedings, then he did not have it on deposit in the bank at the time it 
failed. The two positions are inconsistent with each other and cannot 
stand together. 

It is argued with much earnestness on behalf of the petitioner that 
he is not estopped by his action in proving his claim against the estates 
of Partee, Majors and Stewart in bankruptcy because the receiver and 
the FDIC have not in any way been prejudiced thereby; but on the 
contrary, have been benefitted to the extent of the recovery he has had 
from the bankrupt estates; for it is conceded that the amount of the 
recovery he has had will be deducted from the total amount he is 
entitled to recover from the receiver and the FDIC. This is the rule 
where an equitable estoppel or an estoppel in pais is relied upon. 
Rogers v. Colville, 145 Tenn. 650, 660, 238 S. W. 80; Southern Coal & 
Iron Co. v. Schwoon, 145 Tenn. 191, 226, 239 S. W. 398, 409. But the 
distinction between an equitable estoppel and a judicial estoppel is 
pointed out by Special Judge Smith in the Schwoon case, where it is 
said: 


‘‘In order for the matter pleaded to constitute an equitable estoppel, 
it must appear that the pleader has been prejudiced in his rights in some 
way thereby... . 

‘‘This doctrine, as we have seen, can only be invoked generally by 
persons who have been prejudiced. But the exception which entitles 
any party, whether prejudiced or not, to invoke the doctrine constitutes 
what has been referred in the decisions as judicial estoppel.’’ 


In Sartain v. Dixie Coal & Iron Company, 150 Tenn. 633, 647, 266 
S. W. 313, 317, Special Judge Malone points out that the term ‘‘ judicial 
estoppel’’ indicates that class of estoppels arising from sworn statements 
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made in the course of judicial proceedings; that it is based solely upon 
the public policy which upholds the sanctity of an oath, and precludes 
a party who has made a sworn statement, even in another litigation, 
from repudiating the same when he thinks it is to his advantage to do 
so; and as he expressed it, it might well be termed ‘‘estoppel by oath.’’ 

The leading case on the subject in this State is Hamilton v. Zimmer- 
man, 37 Tenn. 39, 48, where it is said that 


‘This doctrine is said to have its foundation in the obligation under 
which every man is placed to speak and act, according to the truth of the 
ease; and in the policy of the law to suppress the mischiefs from the 
destruction of all confidence in the intercourse and dealings of men, 
if they were allowed to deny that, which by their solemn and deliberate 
acts, they have declared to be true. And this doctrine applies with 
peculiar force, to admissions or statements made under the sanction of 
an oath, in the course of judicial proceedings. The chief security and 
safeguard for the purity and efficiency of the administration of justice 
is to be found in the proper reverence for the sanctity of an oath.’’ 


In Phillips v. Rooker, 134 Tenn. 457, 462, 184 S. W. 12, 13, the 
court in an opinion by Mr. Justice Williams, say that an 


‘* *Blections of remedies’ may be defined to be the adoption, by an 
unequivocal act, of one or two existing alternative remedial rights, 
inconsistent and not reconciliable with each other, the effect of which is 
to preclude a resort by the plaintiff or creditor to the other. 

“Tf the obligation be a thing single, it seems inconsistent to allow 
complainants to hold two such distinct persons or set of persons liable 
as their. contractees.’’ 


In Grizzard v. Fite, 137 Tenn. 103, 108, 191 S. W. 969, 970, L. R. A. 
1917D, 652, the court in an opinion by Mr. Justice Lansden state the 
rule in the following language: 


‘‘Tn eases where two or more inconsistent remedies are given, which 
depend upon inconsistent facts, and which must result in the suitor 
assuming a position inconsistent with the position which he must 
afterwards assume to prosecute the alternative remedy, an election, 
deliberately made with full knowledge of the facts and without fraud 
or imposition upon the part of his adversary, works a judicial estoppe! 
whether the adversary has been injured thereby or not. The rationale 
of the doctrine is that courts will not permit suitors to solemnly affirm 
that a given state of facts exists from which they are entitled to 
particular relief.’’ 


Mr. Justice Williams dissented in this case upon the grounds that 
in the prevailing opinion the court had failed to make the distinction 
between the ‘‘election of remedies’’ and the ‘‘election of remedial 
rights.’’ And he says: 


‘«*Blection of remedial rights, is a choice between two inconsistent 
substantive rights, either of which may be asserted at the volition of the 
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chooser alone, who, however, cannot enjoy the benefit of both. Such an 
election goes not to form but to substance, affecting some right or title 
selected. Such choice perforce discards the alternative . . . right or 
claim.’ ”’ 


The test of inconsistency in the election in such cases is whether the 
assertion of one claim or remedy necessarily involves the negation or 
repudiation of the other. 18 Am. Jur. ‘‘Election of Remedies,’’ sec. 
12, page 135. 

The petitioner is here in the position of having asserted under oath 
that he loaned his money to the Partee Insurance Agency and accepted 
its note for it, by making proof of his claims based on the note in the 
bankruptey proceedings and accepting the dividends allowed thereon. 
He is therefore judicially estopped to assert in the present case that his 
money remained on deposit at the time of the bank’s failure. The third 
assignment of error will be overruled. 

This is determinative of the case and the detailed consideration of 
the remaining assignments of error is unnecessary. It results that the 
decree of the chancellor dismissing the petition is affirmed at the cost 
of the petitioner. 

Decree accordingly. 


ANDERSON, P. J., concurs. 


BAPTIST, J., dissents. 
ANDERSON, Presiding Judge (concurring). 


I concur in the result in this case as set forth in Judge KETCHUM’S 
opiziion, but am unable to agree to some of the rulings made therein. 

I agree that the chancellor erred in holding that the petitioner did 
not originally deposit the $2,500 in the bank. This deposit created the 
relation of debtor and creditor between him and the bank. The fact 
that the bank did not credit the petitioner’s account with this amount 
is, I think, immaterial and not controlling. That he did not formally 
draw a check against the deposit is also immaterial. A verbal order to 
a bank to pay a sum of money is no less binding than a written one in 
the form of a check. If Partee and his associates originally took the 
money without authority from the petitioner, the bank would neverthe- 
less be discharged from its obligation of a debtor if the petitioner, having 
knowledge of the facts, thereafter expressly or impliedly ratified that 
transaction, which I think the weight of credible evidence shows that 
he did. 

I am unable to agree to the ruling that Hurt’s testimony quoting 
Jackson to the effect that petitioner told him that he had loaned the 
money to the Partee Insurance Agency, should not have been considered 
by the chancellor. It is true that this was hearsay evidence and upon 
seasonable objection would doubtless have been excluded; but there was 
no objection of any kind, and this being true, it was proper that it be 
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considered for whatever it was worth. The applicable rule, as I under- 
stand it, is that except where its incompetency derives from some statu- 
tory provision, incompetent evidence, admitted without objection, must 
be considered by the trier of fact. It was so held in Erlich v. Fisher, 
114 Tenn. 711, 88S. W. 188, and we have followed that holding a number 
of times. Smith v. Fisher, 11 Tenn. App. 273, 286; General Outdoor 
Advertising Co. v. Coley, 23 Tenn. App. 292, 296, 131 S. W. 2d 305; 
Ward v. Gulf M. & N. R. Co., 23 Tenn. App. 533, 543, 184 S. W. 2d 917. 
In these circumstances the fact that evidence is heresay goes to its 
probative value, not to its competency. 

I am also unable to agree to the conclusion that the weight of the 
evidence does not support the chancellor’s finding that the petitioner 
loaned the money ito the Partee Insurance Agency. I think the weighi 
of the evidence shows that he either loaned it to that concern originally 
or thereafter agreed in substance and effect to look to it instead of the 
Bank for payment. In short, he agreed to substitute the Partee Insur- 
ance Agency for the Bank as his debtor. Any other conclusion is 
necessarily based upon the testimony of the petitioner. _I am unable 
to give his testimony any credit. He is contradicted by disinterested 
witnesses on practically every controverted question of fact, to say 
nothing of his own oaths made in connection with the bankruptcy 
proceedings. If his testimony is true in this case, then he was guilty 
of perjury in two or three instances in the bankruptcy proceedings. 
He not only denies that he filed a claim against the bankruptcy estate 
and that he joined in any of the bankruptcy proceedings, but he denies 
that he had ever received a dividend from those estates. As Judge 
KETCHUM points out, it is conclusively shown by record evidence that 
these denials are absolutely false. 

In the same connection it is worthy of note that the petitioner 
received in the form of dividends from the bankrupt estate several 
hundred dollars. This sum he has neither returned nor offered to return. 
If his testimony in the present case is correct, there is no theory under 
which he was gntitled to receive any amount from those estates. The 
only possible conclusion in that event is that he received it through 
practices involving fraud and perjury. The fact that he neither 
returned nor offered to return the amounts received from the bank- 
ruptey court, considered with the other circumstances, is, in my opinion, 
an implied ratification of the transactions involved. 

Should relief be granted in this case, petitioner would derive a 
wholly unwarranted benefit; for he would not only have recovery from 
the Bank and the FDIC for the full amount of his deposit, but in 
addition he would be ahead the several hundred dollars he received 
from the bankruptcy court, solely upon the theory that he had loaned 
to the ‘Partee Insurance Agency the very money for which a recovery 
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had been allowed against the Bank. In my view there is nothing in the 
record to warrant such an anomalous result. 

But if it be true that Partee and his associates perpetrated a fraud 
upon the petitioner in originally taking his money without his consent, 
yet I think that can avail him nothing under the facts of this case. 
One upon whom a fraud has been practiced has the sole option of 
whether he will be bound by it. If, with a knowledge of the fraud, he 
acquiesce therein or do any act importing an intention to stand by it, 
he cannot afterward avoid it, for the deceit then becomes an agreed fact 
of the case. It has been so held a number of times. Among the cases 
are Kuckollis v. Lea, 10 Humph. 577; Gilbert v. Hunnewell, 12 Heisk, 
289; Johnson v. Lellyett, 12 Heisk. 723. 

It would be a different case if the petitioner’s position in the bank- 
ruptey proceedings had been due to ignorance or mistake, but no such 
claim is made. As stated, the petitioner simply denies that he had 
participated in the bankruptcy proceedings in any capacity, notwith- 
standing the conclusive evidence to the contrary. 

However, all other questions aside, I agree with Judge KETCHUM 
that the doctrine of judicial. estoppel as distinguished from equitable 
estoppel, is an absolute bar to the granting of any relief to the petitioner 
in this case. It is significant to note that nowhere in the petitioner’s 
brief does he undertake to combat this proposition. The brief is con- 
fined wholly to equitable estoppel, which is quite a different thing, as 
has been pointed out in numerous cases by the Supreme Court. Sartain 
v. Dixie Coal & Iron Co., 150 Tenn. 633, 266 S. W. 313, and cases cited. 

The distinctions between the two doctrines arise out of the fact that 
whereas equitable estoppel is mainly concerned with the private rights 
of individuals and operates primarily upon them, judicial estoppel is 
based on public policy and is primarily concerned with the public 
interest, the rights of individuals being wholly subordinate and 
incidental thereto. It not infrequently happens that as an incidental 
consequence of the application of the latter doctrine an individua! 
derives benefit that he would not otherwise be entitled to, yet that alone 
has never been thought to prevent its application. The’reason is that 
the public interest is considered paramount, that is, that it is thought 
to be more important that such interest be subserved than it is that an 
individual be denied an undeserved benefit resulting incidentally from 
the application of the doctrine. It is considered that the latter is a less 
evil than that which would follow in the long run from allowing a man 
to swear one thing in one judicial proceeding and directly the opposite 
in another without any explanation of the inconsistency. The doctrine 
derives from the sanctity of an oath, the preservation of which has in 
this jurisdiction been considered of first importance. Black Diamond 
Collieries v. Deal, 150 Tenn. 474, 265 S. W. 541; Stamper v. Venable, 
117 Tenn. 557, 561, 97 S. W. 812. . 
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So it seems clear to me that if the essential basis of the petitioner’s 
position in the bankruptcy proceedings, to-wit, that he had loaned the 
money to the Partee Insurance Agency and that the individuals com- 
posing that concern were his debtors, was in reality false in that he had 
not made or ratified the loan to them as he now claims, yet he would 
be estopped on the ground of public policy from profiting as he seeks 
to do by asserting the truth. Cf: Williams v. Nottingham, 19 Tenn. 
App. 162, 84 8. W. 2d 114. 

It is of course vital to the application of the doctrine that the prior 
position was not taken through inadvertence or mistake. Here, there 
is no such claim. Upon the contrary, as before stated, the petitioner 
simply denies that he had filed a claim in any of the bankruptcy pro- 
ceedings or in any way participated therein, notwithstanding the 
conclusive evidence to the contrary. 


BAPTIST, J. (dissenting).—I concur in the opinion of the majority 
that the petitioner, 8S. A. Howard, deposited in the Ripley Savings Bank 
and Trust Company a sum of $2,500 and that he did not loan the amount 
to the Partee Insurance Agency. 

I do not concur in the opinion that the petitioner is judicially 
estopped to make his claim against the Bank by reason of his claim 
in the Bankruptey Court against the estates of Partee, Majors and 
Stewart. 

In the case of State v. Ripley Sav. Bank & Trust Company, 25 
Tenn. App. 490, 160 S. W. 2d 189, opinion by Judge Ketchum, arising 
out of the same bank failure, the president, Partee, drew certain un- 
authorized checks on depositors’ accounts and appropriated the pro- 
ceeds. In the opinion it is said at page 193 of 160 S. W. 2d: 

‘“The bank has received the benefit of the fraud of its three executive 
officers in this transaction; and by retaining the benefit of their fraud, 
it must be held to have ratified their acts, and to be chargeable with their 
knowledge of their fraudulent conduct. 

‘*We think the chancellor was in error in holding that their knowl- 


edge of the fraud in the issuance and cashing of this check would not 
be imputed to the bank.’’ 


In the instant case Partee, Majors and Stewart, acting as agents of 
the Bank, stole from this ignorant old man $2,500 and the Bank still 
holds the benefits of that theft. 

In other words the Bank charged Mrs. Kennedy’s account with the 
$2,500 check given to Howard, and did not credit Howard’s account 
with any amount. As testified by Mr. Hurt, the liquidating agent, the 
Bank was, by this means, relieved of a liability of $2,500. 

I do not think the cases cited in the majority opinion apply to the 
facts in this case, nor that the Supreme Court in any of the opinions 
cited intended that a plea of judicial estoppel should be allowed to the 
beneficiary of a theft. 
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In this situation, I think the Bank comes into court with unclean 
‘hands and is itself estopped from making such a plea. 

In Corpus Juris Secundum, Vol. 31, p. 281, under the head of 
Estoppel, § 75, it is said: 


‘‘The doctrine of estoppel is for the protection of innocent persons, 
and only the innocent may invoke it. There is, in the very nature of 
the doctrine, some element of the maxim that one must come into 2 
court of equity with clean hands. It is essential that the party claiming | 
the benefit of the estoppel should have proceeded in good faith. A person 
may not predicate an estoppel in his favor on, or assert such estoppel 
for the purpose of making effective, obtaining the benefit of, or shielding 
himself from the results of, his own fraud, violation of law, wrongful 
act, or other inequitable conduct in the transaction in question; and 
the same is true of a fraudulent plan which he designed and an attemp* 
to defraud in which he was an active participant.’’ 


I think the decree of the Chancery Court should be reversed and a 
judgment rendered in favor of the petitioner. 


Makers of Note Individually Liable and Not 


As Partners 


Meyer v. Linch et al, Supreme Court of Nebraska, 15 N. W. Rep. 
(2d) 317 


A promissory note signed by individuals, without reference to 
any partnership, raises the presumption that it is the individual 
contract of the makers. In order to hold the individuals as partners, 
it is not sufficient to show that a partnership existed between the 
makers. It must be further shown that the consideration of the 
note was advanced to the partnership and the note accepted on the 
eredit of the partnership. 


Two parties, as individuals, executed and delivered a promissory 
note in consideration for the assignment of valuable securites by 
the payee of said note to one of the makers. Subsequently the 
assignee disposed of the securities for money and turned the proceeds 
to be expended and used by a partnership consisting of the two 
makers of the note. 


It was held that under said circumstances the note did not 
automatically become an obligation of the partnership. In order 
to hold the makers of the note liable as partners upon the contention 
that they held themselves out as such, is was incumbent upon the 
payee to show that he relied upon such holding out in accepting the 
note. The note was held to be in the individual obligation of the 
makers and thus an individual contract of the defendants. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 831-832, 
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Action by D. M, Meyer against W. R. Linch and Clyde A. Linch, 
partners doing business under the firm name and style of Linch Brothers, 
to recover judgment on a promissory note. At the close of plaintift’s 
case in chief, trial court dismissed the action as to the defendant Clyde 
A. Linch, and plaintiff appeals. 

Affirmed. 

MeKillip, Barth & Blevens and Matzke & Bek, all of Seward, for 
appellant. 

Chambers, Holland & Locke and Beghtol & Rankin, all of Linco!n, 
and H. L. Norval, of Seward, for appellees. 


SIMMONS, C. J.—This is an action to recover judgment on a 
promissory note. At the close of plaintiff’s case in chief, the trial court 
dismissed the action as to the defendant,.Clyde A. Linch. Plaintiff 
appeals from that decision. The appeal presents the question as te 
whether or not the trial court erred in sustaining objections of the 
defendant, Clyde A. Linch, to offers of proof made by the plaintiff. We 
affirm the judgment of the trial court. 

The petition herein was filed June 16, 1942. Plaintiff in the caption 
of his petition named the defendants as ‘‘W. R, Linch and Clyde A. 
Linch, partners doing business under the firm name and style of Linch 
Brothers.’”’ In the body of the petition, plaintiff alleged that on or 
about April 2, 1934, ‘‘the defendants, W. R. Linch and Clyde A. Linch, 
partners doing business under the firm name and style of Linch Brothers, 
for a valuable consideration’? made and delivered to plaintiff their 
promissory note for $4,000, payable September 1, 1934, bearing 6 per 
cent interest, attached a copy of the note to the petition showing that 
it was signed ‘‘W. R. Linch’’ and ‘‘Clyde A. Linch’’; alleged a payment 
of $12.70 on June 25, 1937; alleged the amount due and prayed for 
judgment ‘‘against the defendants.’’ 

The defendant, Clyde A, Linch, answered separately, denied gener- 
ally and pleaded the bar of the statute of limitations. By reply, plaintiff 
pleaded that defendants by reason of statements made and promises 
given were estopped to plead the bar of the statute. 

The action went to trial, each defendant being represented by 
separate counsel. At the close of plaintiff’s case in chief, the defendant, 
Clyde A. Linch, moved that the action be dismissed as to him for 
insufficiency of the evidence to sustain a judgment against him, and for 
the further reason that the evidence showed that the statute of limita- 
tions had run on the note as against him. The trial court sustained the 
motion and dismissed the action as to the defendant, Clyde A. Linch. 
From that order of dismissal, plaintiff appeals. 

It appears from the plaintiff’s evidence, which was admitted, that 
on or about April 2, 1934, the defendant, W. R. Linch, tendered to the 
plaintiff the note here involved, bearing only the signature of W. R. 
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’ Linch. Plaintiff refused to accept it, and said: ‘‘There would have 
to be another signer.’’ Defendant W. R. Linch said: ‘‘ Alright I can 
get Clyde, my brother.’’ Some two or three weeks later, the note was 
tendered to plaintiff with the signature of Clyde A. Linch thereon, 
and plaintiff accepted it. Thereafter, a short time prior to June 25, 
1937, plaintiff bought some lightning rod wire from the defendant, 
W. R. Linch. Plaintiff returned unused wire on June 25 and inquired 
about the price of that which he had used. Defendant, W. R. Linch, 
figured the value of that used at $12.70 and directed that credit be 
placed on the note for that amount. Plaintiff thereafter on that day 
endorsed the payment on the note. Plaintiff further testified that at 
different times W. R. Linch admitted liability on the note, asked that 
suit be not brought, ete. Plaintiff testified that he did not know the 
defendant, Clyde A, Linch, and that Clyde A. Linch was not present at: 
any of the conversations had with W. R. Linch. 

Plaintiff, in his brief here, states the rule to be that a payment by 
one of two joint makers will not toll the statute against the other, unless 
the payment was made with his knowledge, consent and acquiescence ; 
unless the one making the payment was the agent of the other; or 
unless they were partners. 

On the first proposition, his assignment of error is that the court 
erred in not receiving evidence that the endorsement was made on the 
note with the knowledge, consent and approval of Clyde A. Linch, and 
by him ratified and authorized. The evidence of plaintiff’s witness was 
that when the defendant, W. R. Linch, had told plaintiff to put the 
amount of the wire ‘‘on the back of the note,’’ that plaintiff asked 
‘‘about the other signature,’’ and W. R. Linch said ‘‘it was alright, he 
would agree to it.’’ This was stricken as hearsay as to defendant, 
Clyde A. Linch. Clyde A. Linch was not present. Obviously the ruling 
was correct, and just as obviously the evidence, had it been received, 
would not have bound the defendant, Clyde A. Linch, either to the 
effect that the payment was made with his knowledge, or that he ratified 
and approved it. The rule is: ‘‘Partial payments made without the 
authority or consent of a surety or joint obligor do not toll the statute 
of limitations as to such surety or joint obligor.’’ Rawleigh Co. v. 
Smith, 142 Neb. 527, 529, 7 N. W. 2d 80, 9 N. W. 2d 286. 

Plaintiff next argues that where there is a partnership, there is an 
agency, and hence that his ‘‘problem was not to prove agency, but to 
prove that the defendants were partners. If they were partners, then 
the payment by one tolls the statute as to the other.’’ To prove partner- 
ship, plaintiff made a series of offers of proof, to all of which the trial 
court sustained objections. Plaintiff’s assignments of error go to the 
rejection of his own evidence upon which he made these separate offers 
of proof. It is plaintiff’s contention that had the evidence been received, 
it would have shown that the liability of Clyde A. Linch was that of a 
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partner of W. R. Linch and, accordingly, that the payment of W. R. 
Linch bound the defendant, Clyde A. Linch, and tolled the statute as 
to him. He further assigns as error the dismissal of the action as to 
Clyde A. Linch. The answer to the last assignment depends upon 
whether or not the court erred in excluding the proffered evidence. 
The plaintiff in his brief here assumes the sufficiency of the offered 
evidence to establish the requisite partnership, and argues that the 
trial court refused the offers on the ground that the action was one 
against the defendants as individuals and for that he erred. 
Defendant in his brief first submits that the trial court ruled 
properly on the offers on the. ground that the preliminary foundation 
questions as to knowledge of the witness, etc., were not asked, and further 
eontends that had the offered testimony been received, he would still 
be entitled to have the cause dismissed as to him. To meet the first 
contention, plaintiff moved here that the record be returned to the trial 
court and for a diminution of the record to show that preliminary to 
the trial, a conference was had.in the judge’s chambers between the 
court and counsel, wherein the court announced his opinion that evidence 
of partnership was not admissible under the pleadings. Plaintiff then 
advised that he would make an offer of proof and that ‘‘an arrangement 
was entered into by counsel whereby the offers of proof should be made 
in the absence of the jury and that it would not be necessary to place 
witnesses on the stand in the presence of the jury and ask the preliminary 
questions ;’’ and that ‘‘the arrangement itself related to all the questions 
which were asked concerning the matter of co-partnership and as to the 
capacity in which the appellee, Clyde A. Linch, signed the instrument.’’ 
‘We do not need to determine here the question of the right of an 
appellant, at this stage of the proceedings, to have the record amended 
in the manner indicated. We have examined each of the several offers 
made, and, assuming, but not deciding, that evidence of partnership 
was admissible under the pleadings, and, disregarding the foundation 
question, find that the trial court did not err in his rulings thereon. 
The offers of proof made were blanket offers, each reciting a series 
of statements. They will be summarized as made. Plaintiff’s first offer 
of proof was that upon numerous and diverse occasions prior and sub- 
sequent to 1937, he discussed this note with defendant, W. R. Linch, 
when plaintiff stated that W. R. Linch would either have to make pay- 
ment or that plaintiff would sue; that W. R. Linch told him not to sue, 
and said: ‘‘I will pay it; I will never raise the statute of limitations 
against you’’; that the plaintiff relied upon the statements and as a 
result did not file the action earlier, but in the absence of the statements 
would have done so. It is not claimed that this promise was in writing. 
The statute is: ‘‘In any cause founded on contract, when any part of 
the principal or interest shall have been voluntarily paid, or an acknowl- 
edgment of an existing liability, debt, or claim, or any promise to pay 
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the same shall have been made in writing an action may be brought 
in such case within the period prescribed for the same, after such pay- 
ment, acknowledgment, or promise.’”’ Comp. St. 1929, sec. 20-216. 
‘Any promise to pay a debt or other existing liability in a cause founded 
on written contract, to prevent the running of the statute of limitations, 
must be in writing.’’ Brainard v. Hall, 137 Neb, 491, 289 N. W. 843. 
It is obvious that the court did not err in sustaining an objection made 
on the above ground. 

Plaintiff’s second offer was to prove by plaintiff that prior to April 
12, 1934, he had purchased from a bank a real estate mortgage on land 
in Deuel county; that shortly prior to April 2, 1942 (sic) W. R. Linch, 
defendant, came to him and stated that he and his brother Clyde desired 
to acquire the mortgage; that they desired to use the proceeds in their 
business and that he would give plaintiff a note signed by W. R. Linch 
and Clyde Linch for $4,000, due September 1st after date; that the note 
was better security than what he already had; that the land was worth 
less than the note and mortgage which plaintiff held, and ‘‘relying upon 
that representation,’’ W. R. Linch brought the plaintiff the note in 
suit, signed by W. R. Linch and Clyde A. Linch; and that upon delivery 
of the note plaintiff ‘‘made an assignment to W. R. Linch of his note and 
mortgage upon the real estate’? mentioned. (Emphasis supplied). To 
this the defendant, Clyde A. Linch objected as incompetent, irrelevant 
and immaterial, and especially so as there was no issue as to considera- 
tion, and hearsay as to him. The court sustained the objection. 

Plaintiff then followed this ruling with the statement that the offer 
was not made for the purpose of explaining the consideration, but for 
the purpose of ‘‘proving that Clyde Linch and W. R. Linch received 
the consideration for this note and that the same was delivered to them 
and used by them in their business, for the purpose of supplying the 
foundation of partnership, whereby the subsequent payment made by 
Ray Linch upon this note would be applicable to Clyde Linch, and to 
show the relationship between the parties.’’ This was objected to by 
Clyde Linch as ‘‘incompetent, irrelevant and immaterial; not within 
the pleadings and hearsay.’’ The offer at most recited (assuming the 
date of 1942 to be erroneous) the inducements that W. R. Linch offered 
to secure an assignment to himself. The ‘‘purpose,’’ as explained by 
counsel, was to show that the two defendants ‘‘received the consideration 
for this note.’’ The declared purpose goes to matters not contained in 
the offer and contrary thereto. The offer itself showed that the assign- 
ment was made to W. R. Linch; there was nothing in the offer to show 
that W. R. Linch and Clyde Linch had a ‘‘business,’’ or that the note 
secured by the mortgage was delivered to and used by them in their 
business. There was no reference to a partnership in the offer, nor 
offer to connect with evidence of a partnership. We see no error in the 
trial court’s ruling. 





THE BANKING LAW JOURNAL 1025 


Plaintiff next offered to prove that ‘‘contemporaneously, and, as a 
part of this transaction,’’ there was one ‘‘by W. R. Linch with one John 
Sunderman’’ for a note and mortgage on this same land; and that 
W. R. Linch told plaintiff he was ‘‘making the same arrangement’’ with 
Sunderman; that ‘‘he was supplying Mr. Sunderman a note signed by 
himself and his brother Clyde,’’ and Sunderman was assigning ‘‘to 
him’’ his note and mortgage, and plaintiff stated that if Sunderman 
agreed to it, he was willing also. This offer was made for the ‘‘ purpose 
of throwing light upon the relationship of the parties to this transaction.’’ 
Defendant, Clyde A. Linch, objected to the offer as incompetent, irrele- 
vant and immaterial. The court sustained the objection. The offer 
merely was to show at most a part of the inducement that W. R. Linch 
offered to plaintiff, to the effect that in consideration of a note signed 
by himself and his brother Clyde, Sunderman was assigning a note and 
mortgage to W. R. Linch and plaintiff was ‘‘willing’’ to do the same 
thing. We see no error in the court’s ruling, . 

Plaintiff then offered to prove that both mortgages were assigned to 
W. R. Linch, and ‘‘thereafter W. R. Linch had his brother Harry RB. 
Linch negotiate’’ a federal farm mortgage on the real estate, and that 
the money realized from the new loan ‘‘was received by W. R. Linch 
and Clyde Linch.’’ To this the defendant, Clyde A. Linch, objected 


‘‘as incompetent, irrevelant and immaterial.’’ It is an offer to prove 
that a third party negotiated a new loan on the Deuel county land, and 
that Clyde A, Linch and W. R. Linch received the money realized from 
the new loan. We see no error in the trial court’s ruling. 


Plaintiff next offered to prove that the money received from the new 


“c 


loan ‘‘which the defendants were able to make’’ by reason of the fact 
that ‘‘they had received an assignment’’ of the notes and mortgages of 
Meyer and Sunderman, was expended and used ‘‘in their partnership 
business, business of a joint nature, to the extent of $4407.20,’’ and 
that W. R. Linch and Clyde A. Linch each received $409.65 in addition. 
To this the defendant, Clyde A. Linch, objected on the ground that the 
offer assumed a partnership relation, of which there was no proof, and 
that the offer did not in any way tend to establish the conclusions con- 
tained in the offer, and the purported facts stated in the offer were 
incompetent, irrelevant and immaterial. The trial court sustained the 
objection and we think properly so. The previous offer was that the 
defendant, W. R. Linch, had a brother Harry negotiate the new loan. 
No evidence of: a ‘‘partnership business’’ involving Clyde A. Linch had 
been received, and none offered. 

Plaintiff then offered to prove that on the date of the note here in 
suit, the defendant W. R. Linch, and Clyde A. Linch were partners 
engaged in various joint ventures; that the proceeds of the note in 
suit ‘‘by way of the Federal Farm loan’’ were used in the partnership 
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transactions; that the partnership received the benefit thereof; and 
that ‘‘the relationship is that of partnership, as well as joint makers.’’ 
To this the defendant, Clyde A. Linch, objected as incompetent, irrele- 
vant and immaterial, calling for a conclusion and speculative. The 
trial court sustained the objection, and we think properly so. Clearly, 
the latter part of the offer was a conclusion of law, about which the 
witness was not competent to testify. The offer as to facts merely 
went to show that when the note in suit was given, W. R. Linch and 
Clyde A. Linch were partners in various ventures and that the proceeds 
of the federal farm loan went to the use and benefit of the partnership. 
This latter matter will be discussed in connection with the next: offer. 

Plaintiff next offered to prove that ‘‘on the date the note was signed, 
and on the date when the endorsement was made that W. R. Linch and 
Clyde Linch were engaged in the business of operating real estate and 
lands,’’ participating in the profits and losses; and on various occasions 
had stated openly and publicly that they were partners; ‘‘and that 
they operated lands and other investments together in the name of 
W. R. Linch and Clyde Linch, co-partners. That they received the 
consideration arising out of this note as such partners.’’ (Emphasis 
supplied.) The trial court sustained an objection to this offer, and we 
think properly so. This offer does not go to showing that the note here 
in suit was a partnership obligation. In fact, the only inference pos- 
sible from plaintiff’s own testimony given on direct examination is that 
defendant, Clyde A. Linch, signed because plaintiff required two signa- 
tures. The offer does not purport to show that these two defendants 
owned the land upon which the federal farm mortgage was, given, 
either individually or as partners. From the briefs we gather that 
it was owned by Harry B. Linch. The offer does not go to show that the 
plaintiff accepted the note in suit as a partnership obligation. His own 
testimony, given on direct examination, negatives any such conclusion. 
The offer does not go to show that plaintiff knew of the partnership when 
he accepted the note, nor that he relied upon it in accepting the note. 
In fact, his second offer shows a reliance upon an entirely different 
representation. The offer does not go to show that in accepting the 
credit and endorsing the payment of $12.70 on the note, he was relying 
on the representation of partnership. The offer does not go to show, 
and it is not claimed that the defendant, Clyde A. Linch, had any con- 
nection with tthe lightning rod transaction. The offer does not go to 
show that this note was given as any part of the partnership business. 
It was merely an offer to show that there was a partnership business 
conducted by these defendants, and that they held themselves out as 
partners. Neither does the offer go to show that plaintiff knew of the 
holding out of the defendants as partners. It does not even show that 
that holding out was made either at or before the time the note in suit 
was given, nor at or before the time the payment was endorsed on the 
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note. It merely states that ‘‘on various occasions both W. R. Linecli and 
Clyde Linch stated openly and publicly that they were partners.”’ 

The note in suit on its face was the individual obligation of the 
defendants. The presumption is that it was the individual contract 
of the defendants. This presumption is strengthened by the fact that 
plaintiff offered to prove that the defendants were partners operating 
lands and other investments ‘‘in the name of W. R. Linch and Clyde 
Linch, co-partners.’’ To hold the defendant, Clyde A. Linch, liable 
as a partner, it is not sufficient to show that a partnership existed between 
the defendants. It must be further shown that the consideration of 
the note was advanced to the partnership, and the note accepted on 
the credit of the partnership. If the basis for holding the defendants 
liable as partners is that they held themselves out as such, then it was 
ineumbent upon the plaintiff to show that he relied upon such holding 
out in accepting the note. Blue Valley State Bank v. Milburn, 120 
Neb. 421, 232 N. W. 777. Neither the final offer nor the offers as a 
whole are sufficient to hold the defendant as a partner. The last sen- 
tence of the offer is ‘‘That they received the consideration arising out 
of this note as such partners.’’ It is noted that in the second offer of 
proof, plaintiff offered to show that W. R. Linch told him he and his 
brother, Clyde Linch desired to acquire the mortgage and to use the 
proceeds in their business. That was followed, however, by an offer to 
prove that the note and mortgage were assigned to W. R. Linch; and, 
by a subsequent offer, that W. R, Linch had his brother, Harry B. Linch, 
negotiate the new loan, and that the money from the new loan ‘‘was 
received by W. R. Linch and Clyde Linch’’; and, by subsequent offer, 
that this money was ‘‘expended and used by W. R. and Clyde Linch in 
their partnership business’”’ to the extent of $4,407.20; and, by a sub- 
sequent offer, ‘‘that the partnership received the benefit thereof.’’ 
Conceding that the defendants, W. R. Linch and Clyde A. Linch, desired 
to secure the note and mortgage for use in their business, the offers of 
proof were that plaintiff, in consideration for the note in suit signed 
by the two individuals, assigned his note and mortgage to W. R. Linch, 
who, in turn, through refinancing by a third party, received money 
on it, which in turn was received by these two defendants, and they in 
turn expended and used it in their partnership business. The offer does 
not go to show that the note and mortgage on the Deuel county land was 
a partnership asset, nor that the money received from it was a partner- 
ship asset, but rather that it -was the property of W. R. Linch and was 
by him turned to himself and brother Clyde and by them later ‘‘ex- 
pended and used”’ in the partnership business. This evidence would 
go to show that W. R. Linch was the creditor of the partnership, but 
from that it does not follow that the note in suit, because of that trans- 
action subsequent to the making and delivery, became a partnership 
obligation. We think the above is sustained by reason and the authori- 
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ties. See 47 C. J. 872; 40 Am. Jur. 236, and eases there cited. It 
necessarily follows that the payment by W. R. Linch does not toll the 
statute as to the defendant, Clyde A. Linch. 

, Under these circumstances, should the record be amended as asked by 
plaintiff, it would avail him nothing. The motion accordingly is 
overruled. 

The judgment of the trial court is affirmed. 
Affirmed. 


F. D. I. C. Claim Against State Bank Must Be 
Maintained in State Court 


Federal Deposit Insurance Corporation v. George-Howard, et al, District 
Court, W. D. Missouri, S. D. 55 Fed. Supp. 921 


A depositor’s claim against a state bank for repayment of 
deposit and interest is governed by state law, notwithstanding the 
fact that deposit is insured by Federal Deposit Insurance Corpora- 
tion. 


Action by the F. D. I. C. against defendants to recover interest 
on account paid by F. D. I. C. to depositors whose deposits in a 
trust company were insured by the F. D. I. C. 

It was held that action for recovery did not arise under the laws 
of the United States. The District Court was without jurisdiction 
thereof, notwithstanding federal statute providing that suits to 
which F. D, I. C. is a party should be deemed to arise under the laws 
of the United States. The original claim of F. D. I, C. against assets 
of trust company had been presented to state court and should be 
maintained only in state court. 


Action by the Federal Deposit Insurance Corporation against E. M. 
George-Howard and another to recover interest on amount paid by the 
Federal Deposit Insurance Corporation to depositors whose deposits 
in the Nevada Trust Company were insured by the corporation. 

Action dismissed. 

Roy Rucker, of Kansas City, Mo., for plaintiff. 

B. C. Howard, of Kansas City, Mo., for defendants. 


OTIS, District Judge.—1. The question first presented in this cas2 
is, has this court jurisdiction? Is the matter in controversy one that 
arises ‘‘under the .. . laws of the United States’’ within the meaning 
of 28 U.S. C. A. § 41(1) (a)? Is the declaration of the Congress in 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§ 536-538. 
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Seetion 264(j) (12 U. S. C. A.) of the Act creating Federal Deposit 
Insurance Corporation that ‘‘all suits . . . to which the Corporation 
shall be a party shall be deemed to arise under the laws of the United 
States’’ of controlling significance? 

Disregarding, for the present, the question concerning the effect of 
the congressional declaration, we initially consider the question of 
jurisdiction as it is presented by the complaint, having in mind the rule 
that jurisdiction must affirmatively appear. There is no allegation of 
diversity of citizenship and could not be. There is no allegation that 
the controversy does arise under the laws of the United States (only 
that it ‘‘is deemed to arise under the laws of the United States’’). 
What law gives rise to the rights sought to be enforced? 

F. D. I. C., under authority of 12 U. S. C. A. § 264 et seq. insured 
deposits in Nevada Trust Company, a state bank. In accordance with 
its obligation as insurer the depositors were paid when the bank was 
taken over for liquidation. F. D. I. C. has been reimbursed out of the 
Trust Company’s assets in the full principal amount of the deposits 
made good by it. Time elapsed between payment to depositors by 
F. D. I. C. and reimbursement of F. D. I. C, out of the assets. The 
present claim is for interest on the amounts paid depositors for the 
period between payment and reimbursement and is made against the 
assets of the Trust Company, which, in the amount claimed, are held 
in escrow for disposal, according to the escrow agreement, ‘‘as any 
court of competent jurisdiction shall adjudge.’’ 

The legal theory of the complaint is that F. D. I. C. has the rights 
against the assets which depositors assigned it when they were paid. 
It would enforce those rights by this proceeding. <A copy of the assign- 
ment’ (one was made by each depositor) is set out in the complaint. 
It assigns the depositor’s claims against the bank. 

The claim of a depositor against a bank for the repayment to him 
of the amount of his deposit (and for interest if there is a legal claim 
to interest) is under state law for the enforcement of a contractual 
obligation. So much is obvious. If it were not obvious, it is expressly 
declared in the Act (12 U.S. C. A. § 264 (1) (7)), ‘‘that the rights of 
depositors ... of any State bank shall be determined in accordance with 
the applicable provisions of State law.’’ 

So the rights assigned to plaintiff arose under state law. But here 
is this curious provision of Sec. 264 (j), that—‘‘ All suits of a civil 

_nature . . . to which the Corporation shall be a party shall be deemed 
7? What does that 

mean? The word ‘‘deem’’ means (it is the only definition in the 
dictionary which has any relevancy)—‘‘to have an opinion; to judge; 

believe; suppose.’? Webster’s New International Dictionary, 2nd Edi- 

tion. The injunction of the statute must be addressed to the judges. 

(To whom else could it be addressed?) Is Congress then saying to the 
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judges what shall be their opinion, how they shall judge the question 
of, jurisdiction, what they shall believe or suppose? The power of 
Congress to do that is challenged here by defendants and rightly 
challenged. Certainly it is a judicial question whether a given con- 
troversy arises under a law of the United States. Congress has no more 
power to instruct the courts how they shall decide judicial questions 
than the courts have to instruct Congress how it shall legislate. 

2. Whether this court has jurisdiction under Sec. 41, 28 U. S. C. A. 
(we have concluded it does not have), there is good ground for holding 
it should not exercise jurisdiction from a consideration of comity. 
We think the learned and admirable opinion of the Court of Appeals 
for the Eighth Circuit in Federal Deposit Ins. Corp. v. Citizens State 
Bank of Niangua, 8 Cir., 130 F, 2d 102, 105, supports that conclusion. 
That was a declaratory judgment proceeding involving the right of 
F. D. I. C. to interest under circumstances very like those of the present 
case. There, as here, F. D. I. C. had paid depositors in a state bank 
whose deposits it had insured. There, as here, the bank had been taken 
over for liquidation under state law. There, as here, F. D. I. C. had 
filed its claim with the Conunissioner of Finance (the ‘liquidating 
official under state law) for the principal amount of its payment to 
depositors and also for interest on that amount. There, as here, the 
Commissioner had approved the claim for the principal amount and 
rejected the claim for interest. There, as here, the State Circuit Court 
having jurisdiction of the liquidation approved, in general, the action 
of the Commissioner. There is only a slight difference between that 
ease and this. In the Bank of Niangua case the Cireuit Court did not 
specifically approve—or specifically disapprove—that part of the Com- 
missioner’s order rejecting the claim for interest. In this case the 
Cireuit Court neither approved or disapproved the Commissioner’s 
rejection of interest, but it approved an agreement under which that 
question was referred to ‘‘a court of competent jurisdiction.’ 

With the facts as they were in the case cited (substantially the same 
as the facts here) the Court of Appeals declined to pass on any question 
except a question as to the interpretation of a federal statute. The 
court said that all the questions raised, including the question of the 
claimant’s right to interest in a bank liquidation under Missouri law 
and whether that question was res adjudicata, are ‘‘questions which 
arise out of and inhere in the proceedings previously had between the 
Corporation and the Commissioner, for the allowance of the Corpora- 
tion’s claim in the State Cireuit Court having supervisory jurisdiction 
over the liquidation.’’ The questions, said the Court of Appeals, should 
be submitted to the State Cireuit Court ‘‘which has already assumed 
jurisdiction to allow its [the Corporation’s] general claim and which 
retains jurisdiction to see that such claim is fully paid.”’ 

In accordance with the law so declared we would say, if we assumed 
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jurisdiction, that plaintiff’s prosecution of its claim for interest shouid 
be in the State Circuit Court to which its claim, and all the incidents 
thereof (including the incident of interest) were required to be sub- 
mitted by applicable state law. 


Findings of Fact. 

The Court finds the facts to be as stipulated between the parties 
in the Agreed Statement of Facts, Plaintiff’s Exhibit 1. Defendants’ 
Exhibits A and B were received subject to objection, which objection 
is now overruled (so ordered), but no additional findings are bottomed 
upon those exhibits. 

Conclusions of Law. 

1. This United States District Court has no jurisdiction of this pro- 
ceeding ; the controversy does not arise under the Constitution or laws 
of the United States. 

2. If this United States District Court does have jurisdiction, out 
of comity that jurisdiction should not be exercised in this proceeding: 
the claim of the plaintiff against the assets of the Nevada Trust Company 
(together with all of the incidents of that claim) have been heretofore 
presented to the State Circuit Court of Vernon County, Missouri, and 
should be maintained only in that+court. 


Judgment and Decree 

This case coming on to be heard upon the pleadings, the evidence 
introduced and the arguments of counsel, the Court having made find- 
ings of fact and announced conclusions of law, and being fully advised 
in the premises: 

It is by the Court ordered, adjudged and decreed that this proceed- 
ing be and the same is dismissed. The costs are assessed against 
plaintiff. 


Omission of Statutory Indorsement Precludes 
Enforcement of Liability on Note 


Federal Deposit Insurance Corporation v. Steensland et al, Supreme 
Court of South Dakota, 15 N. W. Rep. (2d) 8 


A purchase money mortgage note not conforming with statutory 
provisions that note shall contain an indorsement denoting purpose 
for which it is given and further providing that subsequent thereto 
that the note shall not be negotiable and that no liability shall be 
enforced thereon except by foreclosure of mortgage property, bars 
enforcement of liability on the note, not only against the makers, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 696. 





10382 THE BANKING LAW JOURNAL 


but also against the guarantors, even though the note is in the hands 
of the F. D. I. C. through a closed bank. 

The F. D. I. C, is not within the exception to the statutory 
requirements, which provides that said provisions as to indorsement 
are not applicable to any note or mortgage held by the United States 
or any agency or instrumentality thereof, or any corporation whose 
obligation are guaranteed by the United States. 


Action by Federal Deposit Insurance Corporation against Owen 
Steensland and others on mortgage notes. Judgment for plaintiff, and 
defendants appeal. Reversed, 

Dan McCutchen, of Belle Fourche, W. M. Bennett, of Buffalo, and 
Byron 8. Payne, of Pierre, for appellants. 

Chas. L. Brady, of Belle Fourche, Mark H. Amundson, of Bowman, 
N. D., Francis C. Brown, of Washington, D. C., and James M. Kane, 
of Chicago, Ill. (John H. Russell, of Chicago, Ill., of counsel), for 
respondent. 


RUDOLPH, J.—Sometime prior to November 1, 1935 the Bank of 
Reeder, a North Dakota banking corporation, located and doing business 
in the village of Reeder, North Dakota, owned certain real property in 
Harding County, South Dakota. The defendants Owen Steensland and 
Elene Steensland, residents of South Dakota, desired to purchase this 
land from the Bank of Reeder and did so finally purchase the land. 
In payment of the purchase price the Steenslands executed and delivered 
to the Bank of Reeder their promissory notes which form the basis of 
this action and executed and delivered to the Bank of Reeder a real 
estate mortgage whereby the land they had purchased was mortgaged 
to secure the payment of the notes. Prior to the delivery of these notes 
to the Bank of Reeder, the defendants Andrew Thompson and Amanda 
Thompson, signed a guarantee of payment endorsed on the back of the 
notes. The notes are several in number but all substantially in the form 
as follows: 


**150.00 Reeder, N. Dak. November Ist, 1935 $150.00 
Due 11-1-1935 

November Ist, 1936 after date, for value received, I promise to pay 
to the order of Bank of Reeder, Payable at Bank of Reeder, Reeder, 
No. Dakota. 

One Hundred fifty and No/100 Dollars 
with interest thereon from date until fully paid, at the rate of four 
per cent per annum, payable annually. 

The several makers, signers, guarantors and endorsers hereof hereby 
waive presentment, demand, notice of dishonor and protest, and consent 
that the time of payment may be extended or this’note renewed without 
affecting their liability thereon. , 

Secured by REM (Signed) Owen Stensland 
Address Ludlow, So. Dak. (Signed) Elene Stensland 
(Endorsed on back of note) 
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For value received, I hereby guarantee the payment of the within note 
at maturity or at any time thereafter, and hereby agree and consent to 
the stipulations contained therein. 
(Signed) Andrew Thompson 
(Signed) Amanda Thompson 
(Signed) BANK OF REEDER, 
By L. V. Skoglund, Cashier.’’ 


The deposits of the Bank of Reeder were insured by the plaintiff, 
Federal Deposit Insurance Corporation, a body corporate duly char- 
tered, organized and existing under and by virtue of the Act of Congress 
of June 16, 1933, known as Sec. 12B of the Federal Reserve Act, and 
acts amendatory thereof, 12 U. 8. C. A. § 264. On the 17th day of 
April, 1940, the Bank of Reeder was closed and placed in voluntary 
liquidation and all deposits in the same were transferred to the First 
National Bank of Hettinger, North Dakota, which assumed all deposit 
liability of the closed bank. With the closing of the Bank of Reeder 
certain assets of the bank, including the promissory notes herein sued 
on, were for valuable consideration conveyed, assigned and transferred 
to the plaintiff. In defense of the alleged liability upon the notes the 
defendants set up Ch. 150, South Dakota Laws of 1935 (SDC 39.0308). 
This act so far as here material provides as follows: ‘‘Section 3. In all 
cases where a note, given by the purchasor and grantee of real estate 
to the vendor and grantor thereof, to secure payment of all or any part 
of the purchase price, is secured by mortgage on such real estate, such 
note shall bear an endorsement upon its face to the effect that it is given 
for such purpose and thereafter the same shall not be negotiable nor 
shall any liability of any kind be enforced upon it, either by action at 
law or by set-off or counter-claim, or otherwise, excepting by fore- 
closure of the mortgage in rem. However, the rights of any party to 
said note or of any assignee or purchaser shall not be affected by the 
absence of such endorsement but shall be the same as though said note 
had been properly endorsed.’’ 

By Section 6 of the Act it is provided that the provisions of that part 
of the Act (Section 3) just quoted ‘‘shall not apply to any note or 
mortgage in favor of or held by the United States of America or any 
agent, agency or instrumentality of the United States or any corpora- 
tion or association whose obligations are guaranteed in whole or in part 
by the United States.’’ 

From the foregoing statement of facts it will be observed that there 
is no dispute in so far as the facts are concerned. The dispute relates 
first to the application of the said Ch. 150, South Dakota Laws of 1935, 
and second, if it be held that that law is applicable whether the plaintiff 
is, by the above quoted language from Section 6 of the Act, excepted 
from its provisions. The trial court entered judgment in favor of the 
plaintiff. Defendants have appealed. 
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In support of the judgment entered by the trial court the respondent 
first maintains that the notes in suit are contracts made and to be per- 
formed in the state of North Dakota and therefore should be governed 
by the laws of North Dakota which has no statute comparable to Ch. 
150, Laws of 1935. It is often said that a contract valid in the state 
where made and to be performed is valid everywhere. It does not follow, 
however, from the fact that a contract is valid in a state where made and 
to be performed, that another state will enforce it by appropriate legal 
remedy. If the contract is contrary to the public policy of the forum, 
remedy will be denied. This is a general rule supported by reason of 
authority. Hudson v, Sheafe, 41'S. D. 475, 171 N. W. 320. Restatement 
of the Law, Conflict of Laws, Sec. 612. By the Act of 1935, we think 
it clear that the legislature condemned as inimical to the public good 
the enforcement of a personal liability upon a purchase money note 
where such note is secured by a mortgage given upon the purchased 
real estate and by this Act the legislature closed the courts of this state 
to the enforcement of a personal liability upon the note. We believe 
this definitely fixed the policy of this state with respect to actions upon 
notes of the character described in the law. We notice the fact that the 
law was passed at a time when actions based upon purchase money 
notes, deficiency judgments and the like, were causing many citizens of 
this state great hardship and the drastic effect of such actions on our 
overall economy was apparent. The legislature in the said Ch. 150 and 
the preceding Ch. 149, Laws of 1935, sought not only to give some relief 
to subsequent mortgagors but by this legislation declared the enforce- 
ment of the type of contracts therein described to be against the public 
interest. It follows that if a contract of the type declared odious by the 
statute is presented to the court in this state for enforcement it will not 
here be enforced in contradiction to the declared policy of the law and 
it is immaterial where the contract was made or originated. 

We do not believe that the plaintiff, Federal Deposit Insurance Cor- 
poration, comes within the exception provided in Sec. 6 of the Act. 
The exception provides that the provisions of the Act ‘‘shall not apply 
to any note or mortgage in favor of or held by the United States of 
America or any agent, agency or instrumentality of the United States 
or any corporation or association whose obligations are guaranteed in 
whole or in part by the United States.’” The plaintiff, it is obvious, is 
not the United States of America referred to in the exception. Other 
than the United States of America, the exception, in our opinion, relates 
only to those agencies of the United States or any corporation or associa- 
tion whose obligations are guaranteed by the United States. Respondent 
takes the position that that portion of the exception which states, ‘‘ whose 
obligations are guaranteed in whole or in part by the United States,’’ 
qualifies only the words ‘‘corporation or association.’’ With such con- 
struction of the exception we are unable to agree. We believe the 
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qualification applies to any ‘‘agent, agency or instrumentality of the 
United States’’ as well as ‘‘any corporation or association.’’ Certainly 
the Act did not intend to exempt from its provisions any and all agents 
of the United States which exemption would necessarily follow were 
the construction of the respondent adopted. We have referred to Ch. 
149, Laws of 1935, as an act of legislature having an object and purpose 
similar to Ch. 150 and the exception there relates only to any agency 
or instrumentality of the United States government whose obligations 
are guaranteed in whole or in part by the United States government. 
It is true that in Ch. 150 the words ‘‘any corporation or association’’ are 
added to the exception but we do not believe that such addition should 
change the apparent meaning and purpose of the language employed. 
We observe that shortly prior to this 1935 Act the Congress was creating 
corporations or associations such as Home Owners Loan Corporation, 
Ch. 64, 48 Stat. 128, as amended by Ch. 168, 48 Stat. 643, 12 U. 8. C. A. 
§ 1461 et seq., and the Federal Farm Mortgage Corporation, Ch. 7, 
48 Stat. 344,12 U.S. C. A. § 1020 et seq., which, no doubt are agencies 
or instrumentalities of the United States, but which are also corpora- 
tions or associations organized by Act of Congress. The obligations of 
these corporations are fully and unconditionally guaranteed both as to 
interest and principal by the United States. These, and similar 
corporations were organized by the Congress for the purpose of extend- 
ing credit during the days of depression when the regular lending 
agencies either were unable or failed to extend the credit necessary to 
preserve the national economy. We are convinced that it was to protect 
the United States in this effort to provide the citizens credit that prompted 
the exceptions to be written into the law in 1935, and there was no 
intention that the exception should apply to every agent or agency of 
the United States without regard to the nature or type of the agency. 
It is a rule of statutory construction that the exception in statutes should 
be strictly but reasonably construed; they extend only so far as their 
language fairly warrants, and all doubts should be resolved in favor 
of the general provision rather than the exception. Mitchell Produce 
Co. v. Morrison, 63 S. D. 127, 257 N. W. 47. Applying this general 
rule of construction to the language and evident purpose of the statute, 
we are of the opinion that the plaintiff fails to fall within the exception 
to the statutes for the reason that its obligations are not guaranteed in 
whole or in part by the United States. Neither is the Bank of Reeder, 
in whose favor the notes are drawn, an agency of the United States 
or a corporation whose obligations are guaranteed by the United States. 
True the deposits of the Bank of Reeder were guaranteed by the Federal 
Deposit Insurance Corporation under the Act of: Congress creating this 
corporation, but it is too clear to require discussion that this corporation 
is not the United States, or that the deposits in the Bank of Reeder were 
guaranteed by the United States. 
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It appears that the defendants Andrew and Amanda Thompson 
signed the notes.as guarantors and not as principals. The question arises 
as to the liability: of the guarantors. We have heretofore held that by 
the enactment of the 1935 law the legislature has declared the public 
policy of the state to be against the enforcement of the type of contract 
here involved. To now permit the enforcement of the liability against 
the guarantors would in. a large measure defeat the purpose of the 
legislation and be contrary to the policy declared. Even though the 
principal contract is merely unenforceable against the debtor, and not 
declared either illegal or void, nevertheless, by denying the enforcement 
of the contract as being against public policy, the legislature has in 
effect declared the contract itself to be condemned by the public policy 
of this state. Such a contract being unenforceable, it follows, we believe, 
that the guaranty of this contract is also unenforceable. It is generally 
held that if a contract is invalid, the guaranty partakes the character of 
the principal contract and is also invalid. 38 O. J. S., Guaranty, § 16; 
24 Am. Jur. Guaranty 41. So in this case the contract of guaranty 
partakes the character of the principal contract and is condemned by 
the same policy that condemned the principal contract and rendered it 
unenforceable. 

The judgment appealed from is reversed. 

All the Judges concur. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Trustee’s Right to Invade Principal Irrespective of Beneficiary’s 
Own Funds For Support 


Hoops v. Stephan, Supreme Court of Errors of Connecticut, 38 Atl. Rep. 
(2d) 588 


An action was brought by testamentary trustees and widow of 
decedent against remaindermen for the construction of decedent’s will. 
Decedent, by his-will, devised the residue of his estate in trust for the 
benefit of his wife and an incompetent son, with power in the trustees 
to invade principal if the income proved to be insufficient to provide 
for the comfortable support of his wife and son. Remaindermen con- 


tended that trustees had no right to invade principal until the bene- 
ficiaries’ own separate income and principal was exhausted. 

It was held that in construing the will the decedent’s (testator’s) 
intention may be gathered not only from instrument itself, but from 
circumstances which surrounded decedent when he executed his will, 
including the situation and condition of his estate, his relations to his 
family and beneficiaries, and their condition. An examination of the 
will clearly showed that the dominant purpose of the decedent was to 
insure the comfortable support of his wife and incompetent son. 

The court further held that the primary question in this class of 
eases always is, ‘‘ Does the will constitute an absolute gift of support and 
maintenance, which makes it a charge upon the income from the estate 
and upon the principal?’’ If, the will constitutes an absolute gift of 
support and maintenance, then the private income of the beneficiary 
cannot be considered. If, however, the gift is of income coupled with a 
provision that the principal may be invaded in case of need, the private 
income of the beneficiary must be considered in determining whether 
such need exists. 

When an absolute gift is made of the sum whigh is compounded from 
the elements going into the computation of ‘‘support and maintenance’’ 
the fact that the intended recipient may be able to supply his needs in 
this regard from other sources is wholly immaterial in any evaluation 
of his rights to the testamentary gift of the sum which would ordinarily 
be required for this purpose. 


3038 
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The gift of maintenance and support in the instant case is an absolute 
gift, the cost to be charged against income and if income is insufficient 
against the principal. ‘‘The right to support and maintenance came 
into existence from the beginning of the gift and is not contingent upon 
any necessities. It is comparable to a gift of a sum of money, the 
amount to be ascertained from the elements which make up support 
and maintenance.’’ 


e 


Spendthrift Trust Provision Exemption Use of Income for Payment 
of Alimony Held Void 


Jennings v. Howard et al, District Court, E. D. Missouri, D. 56 Fed. Supp. 193 


Plaintiff, resident of California, obtained a decree of divorce from 
the California court against her husband, hereinafter referred to as the 
beneficiary. By the terms of said decree of divorce, plaintiff was 
awarded custody of their minor child and also allowed a certain sum 
monthly as alimony and maintenance for herself and their minor child. 
Beneficiary failed to pay any part of said sum awarded as alimony and 
maintenance. Plaintiff thereupon brought suit in the federal district 
court in Missouri against the beneficiary, a resident of Missouri. Plain- 
tiff obtained a money judgment against beneficiary and was unsuccessful 
in her attempt to levy on execution, there being no goods of beneficiary 
which could be levied. Plaintiff thereupon brought instant action 
against beneficiary and a trust company, trustee of spendthrift trusis 
created by decedent testate for benefit of beneficiary. By her will 
decedent created two trusts for beneficiary both of which contained 
the following provision: 

‘During the continuance of the trust with respect thereto the 
beneficiary hereunder shall not have power to assign, pledge or other- 
wise transfer his interest or any part thereof in the trust estates, either 
principal or income—nor shall any part of the principal or income of 
said trust fund be used for or be subject to the payment of any claim 
or judgment for alimony, maintenance or support or otherwise that any 
present or future wife may have against said Lloyd Boyle Howard.’’ 
Defendants contended that Missouri statute (Sec. 570, R. S. Mo. 1939, 
Mo. R. 8. A.) prohibiting testators or others from creating a spend- 
thrift trust by which income was made exempt from payment of support 
and alimony was applicable only to decrees for alimony rendered by the 
courts of the State of Missouri. 

It was held that Missouri statute was applicable to all obligations for 
alimony and support whether created under Missouri law of laws of 
another state. The court further held that under Missouri law the 
plaintiff’s judgment for alimony was a money judgment, and as such 
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money judgment must be given full faith and credit in Missouri. The 
provision in the spendthrift trust which sought to prevent the use of 
the income for the payment of alimony or maintenance was void under 
Missouri statute. The plaintiff was entitled to subject trust income to 
the payment of beneficiary’s legal obligation for support of the minor 
child. 


Surviving Husband Under Conservatorship Cannot Waive 
Deceased Wife’s Will, Notwithstanding He Is of Sound Mind 


Hanchett v. Hill, 1944 Mass. Adv. Sh. 1187, Supreme Judicial Court of 
Massachusetts 


Testatrix died on October 5, 1942, leaving a husband, the respondent 
in the instant action. The will of testatrix was duly allowed on 
October 29, 1942, and the executor therein named was duly appointed 
and qualified. The testatrix by her will gave all the income from her 
estate to the respondent so long as he lived with the privilege, after his 
own property had been exhausted in his support, of using so much of 
the principal of the estate of the testatrix as respondent needed for his 
comfortable support and maintenance. Testatrix further provided that 
any portion of her estate not used was to go to her niece. On November 
5, 1942, the respondent being of sound mind, filed a waiver of the 
provisions made for him in the will of the testatrix. Prior to the death 
of testatrix by decree of the Probate Court dated March 12, 1942, a 
conservator of the respondent’s property was appointed and qualified, 
and has served continuously since. That decree was entered upon the 
respondent’s own petition because he was unable ‘‘to properly care for 
his property’’ by reason of advanced age only. He was then 83 years 
of age. The judge of the Probate Court found that the waiver of the 
will was null and void and of no force and effect, and entered a decree 
to that effect. Petitioner’s contention, relying upon G. L. (Ter. Ed.) 
e. 201, Sec. 45, was that the waiver was void because it was not filed by 
the conservator of the respondent. The issue was whether G. L. ¢. 201, 
45, which requires the approval of the Probate Court to the waiver of 
a will by a guardian was applicable in the instant case where the respon- 
dent, who personally filed waiver to will, was of sound mind and had 
a conservator only because of his advanced age. There was also to be 
considered the provisions of G. L. ¢. 201, Sec. 20 which provides in 
substance that all provisions of law relating to the jurisdiction of the 
Probate Court over the estates of persons under guardianship as insane 
persons were also applicable to the estates of persons under conservator- 
ship. 

It was held that the provisions of G. L. ¢. 201, Sec. 45 relative to 
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the waiver of wills were applicable in the instant case, notwithstanding 
that the respondent was of sound mind when he filed the waiver, and 
that the conservator was appointed upon the respondent’s petition. 
If the respondent thought that the conservatorship at the time he filed 
the waiver, was not necessary because of improvement in his physical 
condition, he had a remedy by applying for the discharge of the con- 
servator. G. L. (Ter. Ed.) ¢. 201, Sec. 18, as amended by St. 1934, 
ce. 204, Sec. 2. Inasmuch as no such action was taken by the respondent, 
the only valid method by which a waiver of the will in question could 
have been executed was under G. L. c. 201, Sec, 45. The decree of the 
Probate Court was affirmed. 


Receiving Commissions of Corporate Trustee of Charitable Trust 
in Perpetuity 


In re Belknap’s Estate, Surrogate Court, 50 N. Y. Supp (2d) 228 


Proceeding was brought for accounting of transaction of a trust 
company as continuing trustee, and of a deceased trustee under the will 
of decedent. 

Decedent by her will created a trust as follows: ‘‘I bequeath to my 
mother’s church at East Windsor, New York an income of $1,000 per 
‘ year.’’ The executors of decedent testate sought construction of the 
will and by the decree of construction the executors were directed to 
pay to the trustees a sum not exceeding $19,500 to purchase securities. 
The trust fund was set up pursuant to the decree. The question involved 
in the instant case is whether the amendment made to Section 285-a by 
Chapter 138 of the Laws of 1944, authorize the payment of receiving 
commissions (at the rate fixed by former Section 285) to the corporate 
trustee of the trust in perpetuity. 

It was held that under subdivisions 113, 4 of section 285-a of the 
Surrogates Court Act, wherein a trustee of testamentary in perpetuity 
is entitled to commissions from income at specified rate and to no com- 
mission from principal after termination of any preceding life interests, 
during which the trustee shall be entitled to annual commissions on 
income and principal, is applicable to any form of trust in perpetuity 
and the existence of a prior life estate is not a condition precedent to 
award of commissions to trustee of an entirely charitable trust, but 
only income commissions are allowable trustee at rate fixed in such 
statute. However the court further held that the amendatory Statute, 
(Surrogate’s Court Act, Sec, 285-a, subdivision 2, as amended by Laws 
1944, ¢. 188) which authorizes award of principal receiving commissions 
to trustee and tolling withdrawal of annual principal commissions until 
amount thereof equals amount of principal commissions awarded trustee 
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by decree, is inapplicable to exclusive trust in perpetuity for charity 
and only permits award of receiving commissions where there is an 
existing life interest for an individual. 


Trustee Authorized to Sell Property Held in Trust for Minors 


Orr v. Orr, Supreme Court of Georgia, 30 S. E. Rep. (2d) 900 


Petition in equity brought by petitioner, individually and as life 
tenant and as trustee under will of decedent, to obtain an order authoriz- 
ing petitioner to sell realty held in trust and for authority to reinvest 
the proceeds thereof. Decedent’s will devised realty to son and daughter 
for life with remainder to be held in trust for son’s children (who are 
minors) and descendant’s thereof. 

It was held that in view of interest of minors involved and the fact 
that all interested parties had been joined in said action, the equity court 
had jurisdiction to order sale of realty where surviving life tenant and 
trustee proved that extensive repairs were necessary to obtain best use 
of property and that the trustees were not in a position to make necessary 
expenditures. The petition set forth a good cause of action and general 
demurrer to said petition was properly overruled. 


Intentions of Parties Govern As to Creation of Trust Funds Given 
to Wife by Husband 


Russell v. Meyers, Supreme Court of Massachusetts, 56 N. E. Rep. (2d) 604 


Plaintiff appealed from final decrees dismissing five bills brought 
by plaintiff to recover eleven joint deposits and two notes transferred 
by plaintiff’s wife, now deceased, to the various defendants. Plaintiff 
contended that these deposits and notes were the proceeds of funds 
which he turned over to his wife in trust, that the funds were to be used 
for the support and maintenance of their home and the balance was 
to be invested and kept by her for the plaintiff’s use, and that she in 
violation of the terms of the trust made the transfers to the defendants 
without consideration and with knowledge that she had no right to make 
them. 

It was held that upon the evidence lower court judge was not wrong 
in refusing to find that there was any trust or that the wife had no right 
to use the funds as she did. The court stated that though plaintiif 
(husband) could establish a trust in funds which he delivered to his 
wife for purposes of paying expenses for their support and of holding 
the remainder of funds for his benefit or their mutual benefit. Neverthe- 
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less, whether a trust is created depends primarily upon the manifesta- 
tion by the parties of an intention to create a trust, and what the 
intention of the parties was is ordinarily a question of fact. 

The plaintiff’s testimony that funds transferred to wife in excess 
of what was required for their expenses were to be held by her for their 
mutual benefit was to be weighed with other evidence, and plaintiff’s 
words and conduct after making the arrangement with his wife con- 
cerning his funds could be considered in determining whether a trust 
was created. The fact that husband permitted wife to withdraw funds 
from husband’s bank account and deposit checks indorsed by him in her 
account raised the presumption of settlement advancement, or gift as 
direct transfer of funds from husband to wife. 

The court further held that in absence of proof of a trust, it must be 
deemed that property conveyed by plaintiff to wife was received with 
intention that it be applied to the use and benefit of either or both at 
the discretion of the recipient. The credibility of the witnesses was for 
the trial judge. 


Beneficiary of Active Trust Cannot Sue at Law Where Exact 
Amount Due Unknown 


New England Mutual Life Ins. Co. v. Grant et al. U. S. District Court, 
D. Massachusetts, 56 Fed. Supp. 192 


Interpleader suit was brought by plaintiff insurance company against 
respondents to determine conflicting claims to proceeds of a decedent’s 
life insurance policy. The respondents A & B, beneficiaries under the 
policy moved to strike from the jury list the trial of the claim of the 
respondents C and D, executor and wife respectively of the decedent, 
that the respondent C is entitled to a certain balance of the proceeds 
of the policy. Respondents, executor and widow of decedent, alleged 
oral agreement by respondents, beneficiaries to apply balance of proceeds 
after deduction of admitted indebtedness in undetermined amount to 
use of widow in case of need without setting forth any specific amount 
as due then. 


It was held that, under Massachusetts law, executor and widow were 
not entitled to jury trial on their claim in absence of contention that 
executor was suing for breach of contract on basis of promises of 
respondents beneficiaries to the decedent insured. The court further 
held that, under Massachusetts law, a trust in which the only duty of 
the trustee was to convey property to beneficiary was nevertheless an 
active trust, and active trusts are ordinarily enforceable exclusively in 
equity. Inasmuch as the only remaining thing to be done by trustee 
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was the payment to beneficiary of a definite sum on demand, beneficiary 
could maintain an action at law, but if the exact amount due is not 
definitely known, so that an accounting would be necessary to ascertain 
it, an action would not lie for money had and received. 


Conflicting Interests of Trustee as Executor of Deceased Beneficiary 
of Trust Insufficient for Removal 


In re Catell’s Estate, Court of Chancery of Delaware, 38 Atl. Rep. (2d) 466 

Decedent testate by her will created trust with payments payable 
““solely to’’ her husband, and further provided that a specified monthly 
sum be paid for her husband’s ‘‘maintenance and support.’’ Decedent 
appointed son of husband’s residuary legatee as a trustee. Subsequently 
the trustee, who on legatee’s death had become entitled to part of legatee’s 
estate, paid to himself as husband’s executor trust income accruing prior 
to husband’s death. It was held that the words in decedent’s will 
“‘solely to?’ and ‘‘maintenance and support’’ were not intended to 
restrict the decedent testate’s direction to pay husband the trust 
income, and the trustee’s payment to himself as husband’s executor did 
not require that trustee be removed on ground of conflicting interest in 
husband’s estate. The court further held that surviving trustee would 
not be removed for failure to give bond as required by decedent’s will 
where the trust estate suffered no loss and no other serious irregularities 
appeared. Costs including a reasonable solicitor’s fee allowed and were 
taxed against surviving trustee, notwithstanding petition to remove 
surviving trustee was dismissed. 


Transfer in Trust Not Made in Contemplation of Death 


Estate of Carl Rosenbaum, U. S. Tax Court, Memo. T. C. Docket No. 2711 


Seventeen years prior to his death when he was 76 years of age 
taxpayer’s decedent created a trust for his wife and children and their 
descendants, reserving only the right to change the powers of the 
trustees or substitute new trustees, but no power to change the bene- 
ficiaries or their proportionate interest in the income or corpus. It 
was held, upon the evidence, that the transfer was not made in con- 
templation of death within the meaning of the statute. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Entire Value of Corpus at Death Taxable Where Trust Subject to 
Possibility of Reverter 


Estate of Myra C. Kitchen, U. S. Tax Court, Memo. T. C. Docket No. 1438 


Prior to the enactment of the first estate tax statute decedent set up 
a trust, reserving income for life. On her death the income was to go 
to her two children, with respective remainders to their issue. The 
corpus was to revert to the decedent upon the death of the survivor of 
her two children. During decedent’s lifetime, trust instrument was not 
modified or changed. She died in 1938. 

The Tax Court held that the entire value of the corpus at the time 
of the death of decedent should be included in decedent’s estate under 


the provisions of section 302 (c) of the Revenue Act of 1926, as 
amended. It was held, further, that the statute as applied here is not 
unconstitutional. 


Payments from Residuary Trust Held Loans and Not Taxable 


Estate of Loring, U. S. Tax Court, T. C. Memorandum 


Two sisters, Katherine P. Loring and Louisa P. Loring, had agreed 
to leave to each other, by will, a life interest in residue of personal 
property. Upon the death of Louisa, who had failed to make the agreed 
testamentary disposition, Katherine entered into a compromise agree- 
ment with the heirs of Louisa’s estate under the terms of which Katherine 
was to receive income from the estate for life, the full amount to be 
repaid upon the death of Katherine. Commissioner assessed deficiency 
against taxpayer contending that amount received constituted income 
under Sec. 22 (a) of the Internal Revenue Code. 

The Tax Court found for the taxpayer and held that payment in 
issue was a loan and not taxable. The compromise agreement obligated 
Katherine ‘‘to repay to the executors of Louisa’s estate at the time of 
her (Katherine’s) death a sum equivalent to the aggregate of all sums 
paid to her by them during her life on account of the income of”’’ the 
residuary estate of her sister. She bound ‘‘her executors or administra- 
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tors to the performance of this obligation’’ and prompt fulfillment of 
it was made. Thus it is apparent that all the interested parties, includ- 
ing the executors of the two estates and the Probate Court having super- 
vision over them, construed the agreement as one providing for yearly 
loans to Katherine, without interest, of all of the income of Louisa’s 
estate, with the correlative obligation to repay the entire amount out of 
her estate. 


Transfer in Trust Revocable by Grantor Under Agreement With 
Trustees Held Not Subject to Gift Tax 


Schwarzenbach v. Commissioner, U. S. Tax Court, 4 T. C. 19 


In 1940 petitioner, a resident of Switzerland, transferred securities 
located in the United States in trust for herself for life, and thereafter 
for her children, reserving a power of revocation, subject to the unani- 
mous consent of the trustees, one of whom was a beneficiary of the 
remainder interest. The purpose of the trust was to prevent confisca- 
tion of her property by Germany in case of invasion of Switzerland. 
The trustees agreed to give their consent to revocation after the emer- 
gency had passed. 


It was held that the power of revocation with the consent of the 
trustees, together with the agreement of the trustees to give their consent, 
renders the transfer incomplete for purposes of gift taxation. It was held, 
further, that petitioner lacked the donative intent necessary to give 
rise to a taxable gift. 


Beneficiary Taxable on Assignment of Dividend 


E. E. Whitehead v. Commissioner, U. S. Tax Court, T. C. Memorandum, 
Docket No. 3262 


The petitioner has, since her first husband’s death in 1920, been a 
beneficiary of the testamentary trust, and in 1941 her interest was in 
six-ninths of the income of the trust. The corpus of the trust consisted 
of the shares of the Staunton Military Academy, Inc., all of the income 
of which was regularly distributable by the trustees to the beneficiaries. 
Petitioner made an assignment of a special dividend which the corpora- 
tion paid directly to the assignee. 

The Tax Court held that constructively the dividend must be re- 
garded as having been received by the trustee (stockholder) and as 
distributed to the beneficiary, and therefore taxable to the beneficiary. 
The taxpayer, by virtue of the terms of the will, had the right as bene- 
ficiary to demand the distribution of six-ninths of the income of the 
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trust; and the trustees, being the shareholder, had the right,—indeed, 
were under the duty,—to demand the dividend declared by the corpora- 
tion, which in turn was distributable to the beneficiaries. Of course, 
the taxpayer also had the right to dispose of this distributive income 
as she liked, whether by gift or otherwise; but for income tax purposes 
she could not avoid the tax by giving away the income or making an 
agreement assigning it. Such an anticipatory assignment of income to 
be surely received by a beneficiary will not serve to relieve such bene- 
ficiary of the tax, for she is to be regarded either as constructively 
receiving it (Harrison v, Schaffner, 312 U. S. 579) or as realizing it 
through the enjoyment of transferring it (Helvering v. Horst, 311 U.S. 
112; Corliss v. Bowers, 281 U. 8. 376). The fact that by agreement, the 
petitioner purported to bring about a reapportionment of the trust 
income and directed the corporation to distribute the dividend in 
accordance with such agreed apportionment does not change the basis 
of the conception that as beneficiary of the trust she received the six- 
ninths of the trust income to which she was entitled and voluntarily 
disposed of it. Thereby she did not exclude it from her gross income. 


Exclusions Allowed in Part Where Transfer in Trust Consisted of 
a Present Gift of Income to Be Currently Distributed 
Plus a Future Interest in Remainder 


Wisotzkey v. Commissioner, U. S. Circuit Court of Appeals, 
Third Circuit, No. 8599 


The taxpayer executed three groups of trust instruments for children 
and grandchildren. By the terms of the indentures, each trust was 
irrevocable. The trusts for the children provided for payment of 
income annually to the beneficiaries and payment of corpus at a date 
in the future. The second group of trusts was for the grandchildren 
and provided that the income should be used for the education and 
maintenance of the beneficiaries, with payment of corpus as each reach 
45 years of age. The third group of trusts was also for the grandchildren 
and provided for the accumulation and payment of corpus at a future 
date. 

It was held that the exclusion could only be allowed in instances 
where the beneficiary had the right to the present enjoyment of the 
income. The term ‘‘future interests’’ is defined by Article 11 of 
Treasury Regulations 79 (1936 ed.) as follows: 

‘‘Future interests is a legal term and includes reversions, remainders, 
and other interests or estates, whether vested or contingent, and whether 
or not supported by a particular interest or estate, which are limited 
to commence in use, possession, or enjoyment at some future date or 
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time.’’ The validity of this Regulation has been repeatedly sustained 
in judicial decisions. See United States v. Pelzer, 312 U. S. 399; Com- 
missioner v. Gardner, 127 Fed. (2d) 929; French v. Commissioner, 138 
Fed. (2d) 254. 


Transfer Held Completed Gift Where Donor’s Power to Revest 
Exercisable in Conjunction With Person Having Adverse Interest 


Estate of Emma U. Rohnert, U. S. Tax Court, Memo, T. C. Docket No. 1233 


In 1926 taxpayer transferred certain property to herself and three 
daughters, as trustees, for a period of 23 years unless sooner terminated 
by the grantor with the written consent of a majority of the trustees. 
In 1939 the trust was terminated by the written consent of the grantor 
and all the trustees who were all the primary beneficiaries. 

It was held that since the power to revest title in the donor was 
exercisable by the donor in conjunction with the trustees, who were 
primary beneficiaries and had an adverse interest, the transfer in 1926 
was a completed gift and the termination of the trust in 1939 did not 
constitute a gift. It was held, further, that the difference in value of 
the trust corpus in 1939, and the then present worth of the right to 
receive that amount in 1947, the date of expiration of the trust term, 
was not taxable as a gift. 


Deduction As Charitable Bequest of Payment in Compromise of 
Will Contest Disallowed 


Estate of Frederick F. Dumont v. Commissioner, U. S. Tax Court 
47T.C.17 


Under an earlier will by decedent, a resident of Pennsylvania, 
executed more than 30 days before his death, Lafayette College was 
named as a beneficiary of the residue of the estate, subject to certain 
life estates. A later will, admitted to probate in Pennsylvania as his 
last will, contained a similar provision except that there was a survivor- 
ship annuity. The bequest to Lafayette College was concededly void 
under the Pennsylvania Wills Act since this will was executed within 
less than 30 days of decedent’s death. The trustees of Lafayette 
College challenge the probate of this will on the ground of the 
decedent’s testamentary capacity. Thereupon, a compromise agreement 
was entered into between the trustees of Lafayette College and ‘‘the 
heirs, next of kin and distributees’’ of the decedent. This agreement 
was filed with the Orphans’ Court. Under that agreement the ‘‘heirs, 
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next of kin and distributees,’’ for a named consideration, sold, assigned, 
conveyed and transferred all their interests in the bequest of Lafayette 
College. 

It was held that no part of the amount thus passing to Lafayette 
College was deductible as a charitable bequest in determining the 
estate tax liability. There was no ‘‘disclaimer’’ within the purview of 
section 812 (d) of the Internal Revenue Code, as retroactively amended 
by sections 408 of the Revenue Act of 1942 and 511 of the Revenue 
Act of 1943. 


Value of Stock Not Limited to Price in Restrictive Covenant 


James v. Commissioner, U. S. Tax Court, 3 T. C. 160 


Taxpayer gave to his son 100 shares of corporate stock in a closely 
held family corporation which was the subject of a restrictive agreement 
voluntarily entered into by the stockholders. The agreement, in effect, 
required stockholders to first offer their share to other stockholders at a 
fixed price of $200 per share. Although book value of stock on gift 
date was $383 the Commissioner arrived at a gift tax value of $310 per 
share ‘‘after considering restrictive covenant.’’ It was held that the 
value of the stock for gift tax purposes is not limited to the price fixed 
in such restrictive agreement. 


Donee of Untaxable Gift is Personally Liable for Unpaid Tax on 
Gift to Another Donee 


Marguerite E. Baur v. Commissioner, U. S. Circuit Court of Appeals, 
Third Circuit, No. 8595 


The questions raised by the pending petition for review are (1) 
whether the donee of a gift of untaxable amount is personally liable, to 
the extent of the value of the gift, for an unpaid tax on a gift to another 
donee made by the same donor in the same calendar year and (2) 
whether such liability, if it exists, may be enforced against the donee, as 
a transferee, after the statute of limitations has run against the donor’s 
liability, in the absence of proof that the donor was insolvent or that 
the gratuitous transfers made the donor insolvent. 

The Court decided the issues against the taxpayer and affirmed 
2 T. C. 1016, holding that that provision of the statute relative to lien 
for tax makes the donee of an untaxable gift personally liable, to the 
extent of the value of the gift, where statute of limitations bars action 
against donor on the tax due on gift to another donee in the same 
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calendar year. In presently material past, Sec. 510 of the statute 
provides that,—‘‘The tax imposed by this title shall be a lien upon 
all gifts during the calendar year, for ten years from the time the gifts 
are made. If the tax is not paid when due, the donee of any gift shali 
be personallly liable for such tax to the extent of the value of such 
gift.’’ The words of the provision above quoted are so plain as not 
to leave any room for doubt that it was the congressional intent, thereby 
to render a donee personally liable (to the extent of the value of his 
gift) for the gift tax due by the donor regardless of the fact that the 
gift to the particular donee did not contribute to the imposition of any 
tax. In short, it is the evident legislative intent that-property. passing 
from an owner to a voluntary recipient by way of donation shall be 
liable for any taxes due by the donor on account of his gratuitous 
distributions within the calendar year. Patently, the tax imposed upon 
the donor by the Act is made a lien upon all gifts (not just the gifts 
subject to tax) made during a calendar year; and, if the tax so imposed 
is not paid when due, the donee of any gift (again not just gifts subject 
to tax) is made personally liable for the tax due by the donor to the 
extent of the value of such donee’s gift. The latter is the only limitation 
in amount which the statute places upon a donee’s liability for gift 
tax due by his donor. 


Transfer Held in Contemplation of Death 


Estate of James S. Wahl, U. S. Tax Court, Memo. T. C. Docket No. 2732 


A transfer of real estate by deed executed over ten years prior to 
decedent’s death in consideration of ‘‘Ten Dollars and Love and Affee- 
tion’’ provided that ‘‘grantor shall have the right during his lifetime 
to the use, rents and profits of the property.’’ The evidence showed 
that the transfer was made to carry out the terms of a joint will agree- 
ment between testator and his first wife. It was held that the decedent 
simply anticipated the provision of the joint will and made the transfer 
as a substitute for a testamentary disposition and, therefore, in con- 
templation of death within the meaning of the statute. 


Gifts Held to Be of Future Interests 


Vivian B. Allen v. Commissioner, U. S. Tax Court, 3 T. C. 157 


In 1933 and 1935 petitioner made gifts in trust for the benefit of 
her granddaughter. The income of the trusts during the donee’s minority 
was either to be used for her maintenance and support or accumulated, 
at the discretion of her parents or the trustees. After attaining her 
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majority the donee was to receive the income for life and after attaining 
the age of 35 years could also withdraw the principal. If the donee 
should die before attaining the age of 21 leaving no children the prin- 
cipal was to go to her mother if living, otherwise to the mother’s heirs. 

It was held that the gifts in 1933 and 1935 were gifts of future 
interests. It was held, further, that the value of each of the gifts was 
the book value of the property transferred to the trusts at the time of 
such transfers. The value for gift tax purposes of a block of 10,000 
shares of stock out of a total of approximately 3,500,000 of such shares 
issued and outstanding, held to be the median of the high and low 
prices at which 1,500 of such shares were sold on the stock exchange on 
the day the gift was made. 


Full Value of Property Disposed of Under Power of Appointment 
Included in Gross Estate 


Estate of Jenny M. Hooper, U. S. Tax Court, Memo. T. C. Docket No. 112678 


Decedent exercised a general power of appointment under a testa- 
mentary trust created by her father. Had the power of appointment not 
been exercised the property would have been distributed in equal shares 
to certain beneficiaries. By exercising the power decedent disposed of 
the major portion of the property in a manner distinctly different from 
that provided in the limitation over. It was held, under Estate of 
Rogers v. Commissioner, 320 U. S. 410, that the total value of the 
property in respect of which decedent exercised the power of appoint- 
ment is includible in decedent’s gross estate. 


Half Interest in U. S. Community Property As Joint Tenant 
Includible in Gross Estate 


Estate of Paul M. Vandenhoeck v. Commissioner, U. S. Tax Court, 
47. C. 15 


A citizen of Brazil, domiciled in France, was married in France in 
1911 and continued to be domiciled there until his death in 1939. Under 
the law of France all movable property owned at the time of the marriage 
and all acquired thereafter belongs to the marital community unless 
there is an antenuptial agreement to the contrary. No antenuptial con- 
tract had been executed by decedent and his wife. Also, under the 
French law, no change in the property relations of the spouses can be 
made during marriage—except by civil death, divorce, judicial separa- 
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tion, etc., none of which accurred—nor may the spouses, by contract or 
other means, change the status of the conjugal property. At the time 
of decedent’s death shares of stock in corporations chartered in the 
United States were found in his safe, some of which had been registered 
in his and his wife’s names as ‘‘joint tenants.’” He died testate, 
bequeathing all of the property to his wife. After his death she took 
possession of all of the stock although there has been no administration 
of the estate. It was held that the stock was community property and 
only one-half of the value thereof may be included in decedent’s gross 
estate. 


Proceeds of Single Premium Policies Not Included in Gross Estate 


Estate of John B. Tonkin, U. S. District Court, Penn., No. 2765 


On December 3, 1936, when decedent John B. Tonkin transferred 2204 
shares of the common stock of the Standard Oil Company of New Jersey 
to the Peoples-Pittsburgh Trust Company as trustee, he was in good 
health, age 61 years. About the same period he purchased annuities. 
Later the trustee purchased single premium life insurance policies upon 
his life at the request of the decedent’s wife. The purchase of the 
annuities by the decedent permitted the issuance of the single premium 
life policies without a physical examination of the insured. The 
decedent died January 26, 1940. 

It was held that the decedent held no incidents of ownership in 
the insurance policies and that therefore the proceeds were not includible 
in the gross estate. The transfer in trust was not in contemplation of 
death but for the purpose of reducing income and personal property 
taxes. The investment in the annuities had the added advantage of 
reducing his Federal income tax and his state personal property tax 
in that the payments received on the annuities were partially a return 
of principal and to that extent not taxable. The annuities purchased 
by the decedent were complete transactions in themselves and did not 
depend upon any action taken either by his wife or by the trustee. 
They did afford an opportunity for the purchase of single premium life 
insurance policies, but whether or not such single premium life insur- 
ance policies were purchased did not in any way affect the annuities. 
The purchase by the decedent of annuities was not contingent or depend- 
ent upon the exercise by his wife of the right given her under the trust 
agreement to require the trustee to purchase single premium life insurance 
policies. Contemplation of death was not an impelling motive for the 
gifts made by the decedent in 1936. The gifts made by the decedent 
in 1936 were not transfers intended to take effect at or after his death. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Banks and the National Debt 


HE remarks of Dr. Marcus 

Nadler, delivered before the 
annual convention of the Ameri- 
can Bankers’ Association, are of 
extreme interest to all bankers. 

Dr. Nadler estimates that the 
end of the war will witness a na- 
tional debt of $300 billion and an- 
nual debt service charges of about 
$6 billion. He voices the fear 
that efforts will be made to allev- 
iate the debt burden “through 
sleight of hand operations pri- 
marily at the expense of the 
banks.” In this connection, he 
calls attention to the suggestion 
that the banks turn over their 
Government obligations to the 
Treasury in exchange for new non- 
marketable, low interest bearing 
issues once the war ends. 

Such a development, of course, 
would materially reduce banking 
liquidity. Also, it would involve 
a considerable reduction of bank 
earnings, and this might result in 
a wholesale liquidation of both 
small and large institutions. 

After the war, taxes will con- 
tinue at a high level. With such 
a background, Dr. Nadler ob- 
serves, we should not be surprised 
at the proposal of unorthodox 
measures for easing the debt bur- 
den. Such measures might seek 


alleviation of heavy debt charges 
through inflationary devices or at 
the expense of the banks. If a 
program of the latter type were 
adopted, we might witness a na- 
tionalization of the twelve Federal 
Reserve banks, thus saving the in- 
terest on Government obligations 
owned by these institutions. Other 
alternatives would include the issu- 
ance of special low interest securi- 
ties to the banks in exchange for 
their federal holdings, or the in- 
stitution of the 100 per cent Re- 
serve System (thus saving interest 
on all bank owned Government se- 
curities). On the other hand, if 
inflation were regarded as the 
solution, outstanding Govern- 
ments might be redeemed through 
the issuance of fiat money, or 
through the profit that would ac- 
company another devaluation of 
the dollar in terms of gold. 


Dr. Nadler emphasizes the fact 
that all of these measures would 
have far-reaching adverse effects 
on the national economy and that 
the cure would be far worse than 
the ills suffered. Outlined below is 
a five-point program of direct ac- 
tion, recommended by Dr. Nadler, 
to combat these prospective dan- 
gers. 


1—An educational program de- 
signed to establish the fact that 
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We Must Know 
Foreign Languages 
1. To do business with South 

America 
2. To improve relations with 

our Allies 
3. To prepare -for -peace- 

time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 65 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 
International Bldg., Rockefeller Center 


630 Fifth Ave. 
First Central Tower 
Baltimore Life Building 


Grant Building 
209 Post Street 
.Continental Building 


WASHINGTON... ..839 17st St. N. W. 


the fate of the banks is closely in- 
terwoven with that of the entire 
country; that measures inimical 
to the welfare of the banks are 
detrimental to the well-being of 
the country. 


2—Every effort should be ex- 
erted by lending institutions to 
distribute Government obligations 
among ultimate investors. Not 
only is this necessary during War 
Loan Drives, but in the post-war 
refunding period as well. 


3—Banks should be aggessive 
in seeking commercial loans and 
must see that ali legitimate com- 
munity needs for credit are met. 


4—Banks must combat any 
effort to increase money rates, be- 


cause of the resulting increase in 
the debt burden. 


5—Banks must appoint a well- 
qualified committee to study 
Treasury refunding problems so 
as to render the greatest possible 
assistance in financial operations. 


Savings Bank Life Insurance 


An extension of the present 
$3,000 limitation on the maximum 
amount of coverage on the lives 
of savings bank life insurance 
holders is urged by Henry W. 
Proffit, president of the New York 
Savings Bank Life Insurance 
Fund. Mr. Proffit feels that the 
banks can safely write policies of 
$10,000, and that there is a sub- 
stantial demand and need for such 
policies. 

Mr. Proffit considers it to be the 
duty of thrift institutions to ask 
for an amendment permitting the 
issuance of larger policies than the 
banks are now allowed to write. 
Not only could an increased num- 
ber of persons be served, he points 
out, but the banks will also be able 
to provide lower cost insurance to 
buyers of small policies. Atten- 
tion is called to the fact that there 
is no statutory limitation on the 
size of policies written by savings 
banks in Massachusetts. It is also 
observed that an increase in the 
New York limit to $10,000 would 
make it possible to increase divi- 
dends on life insurance policies by 
more than 10 per cent, provided 
the present compulsory reinsur- 
ance provision of the new York 
law is eliminated. 
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Government and Unemployment 


Writing on the subject of “Gov- 
ernment and Unemployment” in a 
recent issue of The Tar Review, 
Professor Harley L. Lutz points 
to the problem of providing jobs 
after the war. “What,” asks Dr. 
Lutz, “can government do, other 
than engaging in a vast inflation, 
to promote the achievement of this 
goal?” 

Dr. Lutz furnishes the answer 
to his own inquiry, declaring that 
government should develop policy 
along another line. To begin with, 
he observes, when private business 
cannot or will not provide unem- 
ployment, there is usually a rea- 
son. And if the cause or causes 
are removed, then jobs will re- 
appear. Criticism is voiced of the 
typical promise of government 
action to provide jobs. The more 
sensible approach, it is pointed 
out, is quite different. When pri- 
vate business cannot or will not 
provide jobs for all who are will- 
ing to work, it is then that every 
facility of government must be 
utilized. The cause of the condi- 
tion must be determined, and 
changes must be effected to elimi- 
nate the condition as speedily as 
possible. 

Such a policy, according to Dr. 
Lutz, rests on the sound and de- 
fensible foundation that private 
employment is the natural and 
wholesome way for people to earn 
a living. Assuming an efficient 
and intelligent public administra- 
tion, discovery and correction of 
the blocks and jams in our eco- 
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nomic machinery should not be 
long delayed — particularly if 
there is wholehearted co-operation 
with private enterprise in accom- 
plishing the result. 

The above program is offered as 
a “substitute for compensatory 
spending and all other infla- 
tionary tricks.” The main re- 
sponsibility for providing jobs is 
left to the hands of private indus- 
try—where it belongs. The gov- 
ernment, on the other hand, is as- 
signed the kind of participation in 
the prevention of unemployment 
which it can reasonably be ex- 
pected to undertake. 

Of course, the political draw- 
backs of this program are ap- 
parent. It lacks the demagogic 
appeal of extravagant promises 
to take care of everybody. Fur- 
thermore, it necessitates serious 
and thoughtful self-examination 
by all parties. This means that 
business, labor, agriculture and 
government must make it possible 
to achieve an honest diagnosis and 
a sound remedy. Dr. Lutz feels 
that this is the time to return to 
some of the civic and economic 
‘virtues as the basis for dealing 
with our great public problems. 


Taxation of Savings Bond Interest 


Mr. Jones buys a $750 Series E 
War Savings Bond and holds it 
until maturity, some ten years 
hence. At that time, he collects 
$1,000, or an excess of $250 over 
his original investment. Not hav- 
ing reported his accruals cur- 
rently from year to year, Mr. 
Jones declares his entire interest 
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income upon redemption of the 
bond. 

Now, here is the question. Is 
this $250 ordinary income and 
fully taxable at regular rates? Or 
is it a capital gain which is sub- 
ject to a maximum tax rate of 25 
per cent? Mr. Jones has a prob- 
lem of computation on his bonds. 

The Federal Tax Court says 
the interest is fully taxable. How- 
ever, a recent decision of the U. S. 
Circuit Court of Appeals for the 
Sixth Circuit seems to cast some 
doubt on the correctness of the 
Federal Tax Court ruling. 


The Circuit Court considered 
the tax status of the increment on 
corporate installment savings cer- 
tificates which were purchased 
over a ten year period at a total 
cost of $15,000. These certificates 
were redeemed at maturity for 
$20,000, and an increment of 
$5,000 resulted. Here, the Cir- 
cuit Court held that the increase 
was a long-term capital gain. 

The Court’s decision might be 
regarded as forecasting a similar 
opinion in connection with War 


Savings Bonds. It is believed that . 


the question may be ultimately de- 
termined by the U. S. Supreme 
Court. 


Bank Capital 


Speaking before the National 
Association of Supervisors of 
State Banks at Milwaukee, Pres- 
ton Delano, Comptroller of the 
Currency, called upon the nation’s 
banks to increase their capitaliza- 
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tion by selling more stock to the 
public. ‘The Comptroller noted 
that banks are currently in a 
strong financial position, with as- 
sets consisting largely of Govern- 
ment bonds, Government guaran- 
teed paper and cash. Risk assets, 
he observed, are few and earnings 
are satisfactory. On the other 
hand, he pointed out that deposits 
have increased greatly as a result 
of war financing, and that a com- 
mensurate increase in capital ac- 
count has not occurred. 


Hitler’s Loot 


The British Ministry of Eco- 
nomic Warfare is authority for 
the statement that Germany has 
extorted $26.4 billion from occu- 
pied countries in the form of occu- 
pation costs, up until the close of 
last August. 

France was the biggest source 
of Nazi loot. Occupation costs 
amounted to $10.5 billion, exclu- 
sive of $2.3 billion in goods which 
were shipped out to Germany, and 
for which no credit was received. 
Belgium’s occupation cost totaled 
$1.7 billion, while stolen goods 
amounted to over $1.4 billion. 
Occupation costs for Holland 
were $2.5 billion, but stolen goods 
aggregated $2.3 billion—almost 
as much as France. Data for 
other countries is supplied in the 
accompanying table. 


Occupation 
Costs 


Unpaid 
Goods 


Denmark '$540 million $390 million 
Bohemia and 
Moravia 
Serbia 
Norway 


Slovakia 


540 million 
270 million 
secccccce 2.22 billion 


1,26 billion 


180 million 
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ComparaATIvVE OPERATING EXPERIENCE OF 
Consumer InsTaALMENT FINANCING 
AGENCIES AND CommerctiAL Banks, 
1929.41. By Ernest A. Dauer. New 
York, 23: National Bureau of Eco- 
nomic Research, 1819 Broadway. 1944. 
$3.00 Pp. 221. Valuable now by virtue 
of the implications it carries for con- 
sumer financing in the postwar era. 


Two Banx Groups IN THE NorTHWEST. 
By Charles Sterling Popple. Cam- 
bridge 38, Mass.: Harvard University 
Press. 1944, Pp. 418. $4.50. This 
book is chiefly the history of the two 
big banking groups of the Twin Cities 
which were created by the more con- 
servative bankers of the metropolis of 
the Central Northwest. 


Feperat Acencies. Washington 5, D. C. 
Citizens National Committee, Inc., 1409 
L Street, N. W. 1944. Gratis. A des- 
criptive tabulation of 428 functional 
units of the Federal government. 


Civm Aviation anp Peace. By J. Par. 
ker Van Zandt. Washington 6, D. C. 
The Brookings Institution. 1944, Pp. 
157. $1. How can civil aviation con- 
tribute most effectively to the mainte- 
nance of peace? 


Inpustry GovERNMENT Co-oreRaTION. By 
Carl Henry Monsees. Washington 8, 
D. C. Public Affairs Press, 2153 
Florida Ave. N. W. Pp. 78. 1944. 
$1. A study of the participation of 
advisory committees in public admin- 
istration. 


Tatxs WitrH a Banxer. By Oscar R. 
Hobson. London: P, S. King & 
Staples, Ltd., 14 Great Smith Street, 
Westminster, S. W. 1. 1944, Pp. 60. 
One shilling. Explains in the simplest 
terms possible the fundamental ideas 
underlying the words “money,” 
“credit” and “banking.” 


Hovses or Tomorrow. By T. R. Carska- 
don. New York 20 Public Affairs 
Committee, Inc., 30 Rockefeller Plaza. 


1944. Pp. 32. 10c. A discussion of 
the pros and cons of post-war housing. 


Tue Propucrion Crepir System FoR 
Farmers. By Earl L. Butz. Washing- 
ton 6, D. C. The Brookings Institution. 
1944, Pp. 104, $1. Examines the agri- 
cultural financing done by this agency 
in relation to the job which Congress 
intended it to do. 


Errect oF FEepERAL Taxes ON GROWING 
Enrerpnises. By J. Keith Butters and 
John Lintner. Boston 63, Mass. Divi- 
sion of Research, Graduate School. of 
Business Administration, Harvard 
University. 1944. Pp. 63. 50c. Study 

No. 2. The Polaroid Corporation. 


InpustriaL Property 1n Evrore. By 
Antonin Basch. New York 5, N. Y. 
The Committee on International Eco- 
nomic Policy, 18 Pine Street. 1944, 
Pp. 30. A discussion of the problem of 
handling industrial property in Europe 
after the war. 


Tue InrernatTionaL Monetary Funp— 
A ConsiperatTion oF CERTAIN OBJEC- 
tions. By Edward E. Brown, presi- 
dent, First National Bank of Chicago. 
Reprinted from the Journal of Busi- 
ness of the University of Chicago, Oc- 
tober, 1944, Author was a delegate at 
the Bretton Woods Conference. 


Interested in 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 








For the bank credit man... 
THE EVALUATION 


OF 


RECEIVABLES and INVENTORIES 


AS AN INTEGRAL PHASE OF 
CREDIT ANALYSIS 


By EDWARD F. GEE 


CHAPTER HEADINGS 
Factors in Commercial 
Analysis 


The Financial Factor in 
Commercial Credit Analy- 
sis 

Balance Sheet Analysis 


Receivables and Inventories 
in the Balance Sheet 


The Analysis of Receivables 


Ratio-Aging Receivables to 
Sales 


Bad Debt Losses and Re- 
serves 


A Quality Ratio for Ac- 
counts Receivable 


Trade Notes and Accept- 
ances Receivable 


The Analysis of Inventories 


The Further Analysis of In- 
ventories 


The Valuation of Inven- 
tories 


Special Inventory Methods 


Miscellaneous Inventory 
Considerations 


Concluding Summary 
Appendix 
Bibliography 





ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 





CURRENT ARTICLES 


In this department we present for the convenience of our 
subscribers a topical index to the current periodical literature of 


banking. Arranged by subjects, there is given a brief descrip- 
tion of all articles of current interest with a reference to the 
source so that those interested may refer to the source material. 





AUTOMOBILE FINANCE 


Financing that V-Day ear. William 
Wood McCarthy. Banking. Novmber, 
1944. Pp 31. 


BANK ACCOUNTING 


Combined debit postings. G. E. Kat- 
zenbach. Banking. November, 1944. 
P. 62. An ingenious posting method which 
saves time and relieves the strain on 
bookkeepers. 


Payroll posting cut in half. Chester 


W. Hoyt. Bankers Monthly. November, 
1944, P. 504. 


BANK STATEMENTS 
Statements that tell and sell. James 
F. Draper. Banking. November, 1944. 


BOND REDEMPTIONS 


Plans for handling bond redemptions. 
Charles H. Hewitt. Burroughs Clearing 
House. November, 1944. P. 16, 


BRETTON WOODS 


What does Bretton Woods mean? 
Herbert Bratter. Banking. November, 
1944. An analysis of recent British 
opinions. 


BRITISH BANKING 


What banks are for—an essay on net 
productivity. Akanthos. Bankers Maga- 
zine (London). October, 1944, P. 216. 
A discussion of how to measure the “pro- 
ductivity” of the banks. 


CHECKS 


Headache checks. W. H. Taplan. 
Banking. November, 1944, P. 106. 
Problems of the non-standard check. 


Why don’t you bankers correct your 
own check forms? Charles E. Baldwin, 


Jr. Bankers Monthly. 
P, 491. 


CHECK COLLECTIONS 


Flight vs. float. Edwin G. Uhl. Na- 
tional Auditgram. November, 1944. 
P. 10. Suggestions for an improvement 
in our check clearance system. 


COST ACCOUNTING 


How to determine deposit income and 
cost of account activity. Bankers 
Monthly. November, 1944. P. 494. A 
simple method of determining per-item 
costs, 


November, 1944. 


COUNTRY BANKING 


A country bank’s reserves. Edward 
Randolph. Banking. November, 1944, 
P, 49. 


FOREIGN TRADE 


Foreign trade after two wars. Monthly 
Letter, National City Bank of New York. 
November, 1944. P. 129. 


GI BILL 


The reconversion of GI Joe. Charles 
Hurd. Banking. November, 1944, P. 21. 


When they come back to the bank. J. 
Stanley Brown. Banking. November, 
1944, P. 24, 


“How do I get the money?” S, Guern- 
sey Jones. Banking. November, 1944. 
P. 25. 


INVESTMENTS 


College endowments. The Exchange. 


October, 1944. P. 4. 


Partially exempt vs. tawables. W. J. 
L. Patton. National Auditgram. No- 
vember, 1944, P. 16. Conparative ad- 
vantage of partially exempt U. S. Gov- 
ernment obligations over fully taxables 
for excess profits tax purposes. 
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LOANS 


Prospect for bank loans in post-war 
era challenge to bankers. Frederick 
Greenwood. The Banker. October, 1944. 
P. 4. 


Diversified lending to meet community 
needs. G. A. Walker. Burroughs Clear- 
ing House. November, 1944. P. 13, 
Bank makes any type of loan for any 
= that is consistent with sound 


ing. 
PAR CLEARANCE 
Customers deserve to know if their 


SAVINGS 


Interest rates on deposits. Myron S. 
Short. National Auditgram. November, 
1944. P. 6, 


SMALL BUSINESS 


Group action for small business. Bank- 
ing. November, 1944. P. 28. Facilities 
for granting credit to small and medium. 
sized businesses. 


TRUST DEPARTMENT 
Dear director: Do you know that your 


checks are not paid at par. Bankers ‘rust department... . .? Banking. 
Monthly. November, 1944. P. 500. November, 1944, P. 88. Getting new 
business through directors. 
SAFE DEPOSIT 


Parcel storage in safety deposit vaults WAR BOND REDEMPTIONS 


profitable service. Frank A. Bruch. The War bond redemption. November, 
Banker. October, 1944. P. 6. 1944, P.8. 
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Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who having been duly sworn according to law, deposes and says that he is 
the business manager of the Banking Law Journal, and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management (and if a daily paper, 
the circulation), etc., of the aforesaid publication for the date shown in the above caption 
required by the Act of August 24, 1912,,.as amended by the Act of March 3, 1933, embodied in 
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1, That the names and addresses of the publisher, editor, managing editor and business 
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— every week ! 


Meet JohnS...... and MaryD....... 


Between them, they put almost 30°% 
of their pay into War Bonds—and have 
for 2 years. 

John and Mary are typical of more 
than 27 million Americans on the Payroll 
Savings Plan who, every single month, 
put half a BILLION dollars into War 
Bonds. That’s quite a chunk of money— 
enough to buy one of those hundred- 
million-dollar battleships every week, 
with enough money for an aircraft car- 


These people buy a battleship 


rier and three or four cruisers left over. 

In addition, John and Mary and the 
other people on the Payroll Plan have 
been among the biggest buyers of extra 
Bonds in every War Loan Drive. 

When this war is finally won, and we 
start giving credit where credit is duc, 
don’t forget John and Mary. 
After the fighting men, they * 
deserve a place right at 
the top of the list. They’ve 
earned it. 





You've backed the attack—now speed the Victory ! 


The Banking Law Journal 


This is an official U.S. Treasury advertisement — prepared under auspices of 
Treasury Department and War Advertising Council 














Perhaps I’m one war 


Believe me, after the last war J saw what hap- 
pened. Will you let me give you some advice? 


If you’ve got a job today—for your own sake, 
fellow, be smart! Think twice before you fight for 
@ wage increase that might force prices up and 
land you behind the eight-ball in the end. 

Salt away as much as you can out of your 
present wages. Put money in the bank, pay up 
your debts, buy more life insurance. Above all, 
put every extra penny you can lay your hands on 
into Uncle Sam’s War Bonds and hold ’em! 

Nobody knows what’s coming when the 
Germans and the Japs are licked. Perhaps we’ll 
have good times. Okay. You'll be sitting pretty. 
Perhaps we’ll have bad times. Then they’re sure 
to hit hardest on the guy with nothing saved. 

The best thing you can do for your country 
right now is not to buy a thing you can get along 
without. That helps keep prices down, heads off 


older than you are! 


inflation, helps to insure good times after the war. 

And the best thing you can do for your own 
sake, brother, if there should be a depression 
ahead, is to get your finances organized on a 
sound basis of paid-up debts—and have a little 
money laid by to see you through! 












4 THINGS TO DO to keep prices down 
and help avoid another depression 


1. Buy only what you really need. 


2. When you buy, pay no more than ceiling 
price. Pay your ration points in full. 


3. Keep your own prices down. Don't 
take advantage of war conditions to HELP 
ask for more—for_ your labor, your 

services, or the goods you sell. 


4. Save, Buy and hold all the War Bonds 

you can afford—to help pay KEEP 
for the war and insure your 

future. Keep up your 

insurance, 





A United States war message prepared by the War Advertising Council; approved by the Office of War 
Information; and contributed by this magazine in cooperation with the Magazine Publishers of America. 




















